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You may have to—as a property 
owner or administrator—if you 
have not kept your insurance in 
line with today’s higher values. 
Lawyers and business men know 
that property values have increased. 
Most insurance buyers also rea!- 
ize what underinsurance can mean 
in the event of a total or major de- 


. struction of their property—but 


many do not know that underin- 
surance Can often prevent the fu/l 
recovery of small losses too. 

This can happen when the policy 
contains a coinsurance clause* and 
the insured has failed to maintain 
insurance up to the designated per- 
centage (usually 80%) of the value 


of the property. 


Will you collect less than 
your actual loss today? 





For the protection of your own 
and your clients’ finances, make 
sure your insurance program is up 
to date. You don’t have to wait for 
your present policies to a eee 
they can be changed, and often are, 
in mid term. Your Hartford Agent 
or your insurance broker will be 
glad to review your needs and 
make any necessary changes. 

Check your property values 
against the amount of insurance in 
all your policies. Then find out 
which policies in your care include 
the “coinsurance clause”. And 
write for Hartford’s free pam- 

hlet, “——about Coinsurance” 

or a clear explanation of how this 
provision affects you. 


*Clauses in common use which exemplify the principle of coinsurance are the 
Average Clause or Reduced) Rate Contribution Clause. These clauses measure 
the extent of the insurance company’s liability up to the amount of the policy. 
Substantially lower rates are charged when one of these clauses is a part of the 
policy; but the property owner who has the benefit of a coinsurance rate must 
keep his insurance up to the stated percentage of the value or become his own 


insurer for the amount of the deficiency. 
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Codification of the Law — Its Good and 


By MARSHALL McKUSICK | Weak Points 
Dean, University of South Dakota Law School 


HE PLAY of forces leading to 

the enactment of laws is as 
broad and as complex as society 
and human nature itself. The 
growth of law only represents 
the final consummation of the 
pressure of some or all of these 
forces, the motivating power in 
some instances being self-inter- 
est of an individual or group— 
in others, the natural conse- 
quence of social development. 
In the law making process, the 
legal profession, by reason of its 
training, should take an im- 
portant part, and may it be said 
to the everlasting credit of the 
profession of law, that the law 
making process in the United 
States has had the leadership 
of lawyers to a greater extent 
than any other nation within the 
earth’s orbit. 

It has been customary to 
characterize the law under two 
headings: first, the written law, 
and second, the common law or 
unwritten law. The difference 
between the two is not so great 
as it might seem, because after 
all, the courts have to interpret 
the statutes, and when they have 
interpreted them they sometimes 
mean something a little differ- 
ent from what anyone would 
guess on reading them; and it 


Condensed from South Dakota 
Bar Journal, October, 1948 


is what the courts say about 
them that is really conclusive. 
The common law is in a way 
written, but it is written in a 
multitude of decisions, for the 
most part, and scattered over 
many thousands of volumes. It 
was the thought of Jeremy 
Benthan and others that it 
would be helpful if the prin- 
ciples of the law, which every- 
body could read, were encom- 
passed in a comparatively small 
treatise of a few volumes. 

At the beginning of the nine- 
teenth century, the idea thus ex- 
pressed was given force in Eng- 
land by the French codes which 
were adopted after the French 
Revolution. The chief one of 
these codes, which has had wide- 
spread influence upon Euro- 
pean law, is the civil code which 
bears the name of Napolean who 
promulgated it. Jeremy Bent- 
ham had little success in his at- 
tempt at codification of the 
English law, but by far the most 
ambitious attempt in America 
was made by David Dudley 
Field of New York. At the age 
of twenty-five, Field was a mas- 
ter of the substantive and intri- 
cate procedural law, and built 
up a lucrative practice which 
continued for at least a third of 


3 


4 


a century, during which time he 
was the most commanding figure 
at the American Bar. His prac- 
tice was extensive, and he was 
identified with the most impor- 
tant and notable litigation of 
the day. Field did not seek po- 
litical preferment, and his great- 
est ambition was that of accom- 
plishing the codification of the 
law of his state. Though with 
numerous demands of profes- 
sional life pressing upon him, he 
still found opportunity to draft, 
or supervise the drafting, of 
seven complete codes of law. 
He wrote the Civil Code entirely 
alone, except that Alexander W. 
Bradford prepared the first 
draft of the portion which relat- 
ed to the estates of deceased per- 
sons. The drafting of these 
codes occupied him for eighteen 
years, and except for the first 
two years, he received no com- 
pensation for his services, and 
in addition, paid the necessary 
expenses of codifying the law. 
During his lifetime the state 
of New York adopted the penal 
code and the codes of civil and 
criminal procedure. The civil 
code of David Dudley Field came 
to us shortly after the final 
draft of the Field code was pre- 
pared in 1865. The territorial 
legislative assembly of Dakota 
adopted this civil code to be 
operative on January 12, 1866. 
After the admission of Dakota 
Territory to statehood the pre- 
viously enacted Field civil code 
was retained in this state, and 
to the present time has remained 
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the fundamental basis of our 
statutory law. The popularity 
of the code in a frontier commu- 
nity, and its lack of popularity 
in the oldest states in the east, 
is not surprising. A young 
state, without any local legal 
traditions, confronted with the 
problems of pioneer life, would 
naturally welcome a legislative 
summary in the reconciliation 
of the rules of the English Com- 
mon Law to American condi- 
tions. When the Field code was 
published, American law had 
just completed the period dur- 
ing which judges and text writ- 
ers, such as Kent and Story, had 
fixed the principles of American 
private law. The Field code 
Was an epitome of the reaction 
of the community still largely 
imbued with the frontier spirit 
to the need that had developed 
in older communities under dif- 
ferent conditions. 

Since its drafting, it has been 
adopted, with minor changes, in 
six western states: North and 
South Dakota, in California in 
1872, in Idaho in 1887, in Okla- 
homa in 1880, and in Montana 
in 1895. 


The whole arrangement of 
our code is surprisingly similar 
to that of the Code Napoleon. 
No lawyer imbued with the 
principles of the English Com- 
mon Law would classify the 
subject of Trusts and Agency 
under the law of Obligations 
rather than that of Persons or 
Property; and yet Field fol- 
lowed in this, and many other 
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respects, the Civil Law theory to 
such an extent as to deprive the 
Code of much of the capacities 
for stimulating legal progress, 
which it might otherwise have 
had. But the contribution of 
the Civil Law is not confined to 
matters of classification the 
chapters on accession to per- 
sonal property and accretion to 
real property which were taken 
almost literally from the French 
Code, the olographic will, the 
extinction of obligation by de- 
posit in the bank for the cred- 
itors, the validity of a written 
release without consideration— 
as before mentioned, and many 
other specific rules were deliber- 
ately adopted from the Civil 
Law. 

The question remains wheth- 
er the effect of the Code has been 
harmful or beneficial. In this 
connection we may consider, 
first, the prophesies of evil 
which were so freely made while 
it was under consideration in 
New York. James C. Carter 
and his followers, who procured 
the rejection of the code in that 
state, based their opposition 
upon two grounds: first, that 
private law is incapable of con- 
scious improvement by legisla- 
tive action, and that it must de- 
velop through the enforcement 
of changing custom as recog- 
nized and carried into effect by 
the decision of the courts; and 
secondly, that the adoption of a 
code unduly hampers the flexi- 
bility and elasticity of the com- 
mon law. The first objection 
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may be definitely rejected. The 
experience of this state, since 
the Field Code was adopted, will 
suffice to show that private law 
can be changed and changed ef- 
fectively by legislative means. 


The other objection is far 
more serious. The adoption of 
a code does unquestionably make 
for a less elastic system, because 
the very certainty which the 
code attempts to bring about is 
inconsistent with the adaptabil- 
ity and power of development 
which is one of the chief merits 
of the common law system. But 
judicial precedents, as well as 
legislative enactment may im- 
pede juristic progress, and the 
extent to which a code impairs 
the development of the law de- 
pends to a large extent upon the 
character of the code and the 
spirit in which it administered. 
Sometimes the courts will go 
a long distance in support of a 
given principle of law or equity, 
and in doing so, ignore a code 
provision entirely or give to it 
the interpretation which it was 
never intended to have. 


One of the greatest foes to 
law uniformity is the failure of 
the courts to follow uniform 
rules of interpretation or con- 
struction. But here again we 
are confronted with the foibles 
of human beings and their at- 
titudes in references to what is 
just and what is unfair in the 
light of given conditions. 

Law is both an art and a sci- 
ence. Primarily we are concerned 
with the law of this state. It is 
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our first duty to see that our Stat- 
ute law expresses administrative 
and local conditions to the best 
advantage. We have a Judicial 
Council, wisely chosen to repre- 
sent the Bar in the study of 
worthwhile legislation and to 
advise the Bar of needed changes 
in the law to the end that we 
-may keep the stream of business 
and social life free from con- 
taminating influences. Public 
interest must be considered even 
though the material interests of 
the profession are sacrificed to 
a considerable degree. In no 
other way will the legal profes- 
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sion merit the continued confi- 
dence of our potential clients 
and the people at large. Legis- 
lation which is proposed by the 
Judicial Council and the Com- 
mittee on Real Property and 
Probate Law, has been given 
thorough study in all its an- 
gles. I recommend careful con- 
sideration of the legislation 
proposed, in order that we may 
accomplish the needed reforms 
represented by the proposed 
bills, but only after the Bar is 
satisfied that such legislation 
will serve the best interests of 
the State. 








Confidence 


Confidence is a plant of slow growth in an aged 
bosom, youth is the season of credulity; by compar- 
ing events with each other, reasoning from effects 
to causes, methinks I plainly discover the traces of an 
overruling influence.—William Pitt 


South Dakota Will 


I give and bequeath to my Daughter, Elsie May 
Twenty five (25) Dollars. She is now owing me for 
Loans alone more than $8000.00 Dollars and she has 
taken from my South Dakota Farm when she moved 
from it in 1926, my Horse and my Milk cows and 
machinery of all kinds worth more and $1250.00 
Dollars and she permitted her utterly brainless man 
Smith to smoke and caused the burning of my 10 room 
dwelling and barn down into an ash pile the 16th day 
of October 1924, shortly after dinner which caused me 
a loss of over $12000.00 Dollars which makes my loss 
caused by her to be over $20,000.00, thousand Dollars 
and be it remembered my loss has been the Standard 
American Net cash of 100 cents on the Dollar. 


Contributor: C. D. Sterling 
Redfield, South Dakota, 
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The Myth of the Wide-open Town 


by VIRGIL W. PETERSON 


Operating Director of the Chicago Crime Commission 


Condensed from The Journal of Criminal Law 
and Criminology, September-October, 1948 


‘OVERNMENT consists of insti- 
J tutionalized social relations. 
And according to some of our 
most learned scholars on gov- 
ernment, all social relations 
are “myth-born and myth-sus- 
tained.” In the field of munici- 
pal government, a myth 
has been developed and 
sustained in many cit- 
ies that a wide-open 
town policy is good for 
business; it increases 
wealth, prosperity and 
happiness; the govern- 
ment that pursues the 
wide-open town policy 
is a good one and is 
deserving of public 
support. Perhaps no 
myth has ever  pro- 
duced more ruinous. conse- 
quences or heaped more disgrace 
upon American democratic in- 
stitutions than the myth sur- 
rounding the wide-open town 
policy. 

The organized crime problem 
in this country with its tremen- 
dous_ political implicatiéns is 
traceable to the wide-open town 
myth which has been sold to an 
unthinking citizenry by the 
leaders of corrupt political ma- 
chines. The history of munici- 





pal government in many cities 
has been a disgrace to our civili- 
zation. And the pattern of cor- 
ruption is largely the same. In 
many cities democracy has been 
perverted for the selfish inter- 
ests of cunning politicans and 
ruthless criminals. Chi- 
cago got the reputation 
of its Capone. gang; 
New York City its Mur- 
der, Inc.; Kansas City 
its Union Station mas- 
sacre. 

Several decades ago 
when citizens of Kan- 
sas City began com- 
plaining of the numer- 
ous burglaries, rob- 


Virgil W. Peterson eYies and murders and 


that were being com- 
mitted there, the Pendergast 
machine offered a solution to the 
public. The people were in- 
formed that petty misdemean- 
ors, such as gambling, should be 
overlooked by the police who 
could then concentrate on the 
more serious offenses. It was 
explained that the gambling 
profession would even cooperate 
with city officials in coping with 
the robbers and murderers. 
Many Kansas City businessmen 
and substantial citizens accept- 
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ed the wisdom of this homely 
Pendergast philosophy and it 
was accordingly adopted. 

In 1933 Tom Pendergast open- 
ly boasted that while gambling 
and slot machine complaints 
might be frequent, Kansas City 
afforded its citizens greater pro- 
tection from violence and crime 
than any other American city. 
But that was only the usual 
prating of a machine boss. The 
die had been cast,—wide-open 
gambling, always a chief pillar 
of organized crime and political 
corruption, had resulted in pow- 
erful alliances between official- 
dom and the underworld. Kan- 
sas City had become the most 
wide-open town in the United 
States,—a haven for the tough- 
est gangsters from every part 
of America. The officials who 
had utilized the underworld in 
maintaining political dominance 
had created a monster they could 
no longer control. 


The notorious Capone gang 
was spawned in Chicago during 
the regime of Mayor William 
Hale Thompson. Next to his 
advocacy of “punching King 
George in the snoot,” Big Bill 
“The Builder” championed the 
cause of the wide-open town. 
And that is what the people of 
Chicago got;—open gang war- 
fare on the downtown streets of 
Chicago. At times a _ virtual 
state of anarchy existed. A St. 
Valentine’s Day massacre in 
which seven gangsters were 


lined up against a garage wall 
and mowed down like rats by 
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rival gunmen, was neither the 
first nor the last of similar in- 
cidents that gained Chicago 
world-wide notoriety. Gangsters 
even surrounded the central po- 
lice headquarters, lying in wait 
for a member of some rival 
gang who was being temporarily 
detained in custody. The Ca- 
pone gang became strong and 
powerful. Officials in city, coun- 
ty and state governments owed 
their positions to this organized 
group of criminals. The police 
department completely capitu- 
lated to the lawless element. 
Legitimate businessmen took Al 
Capone into partnership in or- 
der to obtain the protection 
from violence which the duly 
constituted authorities were un- 
able or unwilling to provide. A 
large number of businessmen 
paid tribute to this gang of out- 
laws. 

The citizens of any municipal- 
ity in America obtain exactly 
the type of government they 
demand and for which they are 
willing to labor. They can have 
a wide-open town or good gov- 
ernment. They cannot have a 
wide-open town and good gov- 
ernment. The hoodlum and 
criminal element gravitates to 
those areas pursuing the wide- 
open town policy with unfailing 
certainty. And it is just as in- 
evitable that these undesirables 
will exert tremendous influence 
in the affairs of government. 
The notorious gangster Bugsy 
Siegel of Las Vegas, Nevada, 
knew whereof he spoke when he 
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said shortly before his death, 
“We don’t run for political office, 
we own the politicians.” 

Once the hoodlum element be- 
comes firmly entrenched in any 
municipality, the task of restor- 
ing good government becomes a 
long, arduous one. It. has been 
twenty-four years since the 
Town of Cicero, Illinois, a sub- 
urb of Chicago, was the scene of 
an armed invasion by gangsters. 
Al Capone himself led the foray 
in the interests of the election 
of amayor. The entire city was 
terrorized from dawn until dusk. 
Citizens, policemen and a few 
gangsters were slugged, shot 
and killed. Al Capone’s brother, 
Frank, was slain during the en- 
counter. Another participant 
in the battle, Charles Fischetti, 
came through unscathed. Al 
Capone’s candidate was elected 
and Cicero gained world-wide 
notoriety as one of the toughest 
little towns in the entire Unit- 
ed States, a headquarters for 
the Capone gang. For twenty- 
four years Cicero continued to 
operate in the worst traditions 
of the wide-open town policy. 
Three months ago a successful 
businessman of excellent repu- 
tation, John C. Stoffel, became 
town president. A patrolman, 
Joseph Horejs, without ties with 
the old regime, was elevated to 
the position of chief of police. 
For the first time in over two 
decades efforts to rid the town 
of its lawless elements have been 
stamped with sincerity. Illegal 
establishments that have operat- 
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ed around the clock for years 
have been closed. But the or- 
ganized criminal groups, so long 
in the saddle, are not capitulat- 
ing without a struggle. A few 
weeks after the order was issued 
to run the lawless element out 
of town, the president’s car was 
stopped by a sedan load of men 
near the Cicero-Chicago border. 
Attempts were made to intimi- 
date him. A brother-in-law of 
Jack Guzik of the Capone syndi- 
cate made an offer of one hun- 
dred thousand dollars to the 
chief of police to take the lid off 
gambling and vice in Cicero. 
All these efforts have been in 
vain. The stronghold of the 
Capone organization in Cook 
County has at last been pene- 
trated due to the courage of the 
present leaders in Chicago and 
Cicero. 

But good government entails 
much more than courage and 
high-mindedness on the part of 
official leadership. In the last 
analysis, civic decency stems 
from the people themselves. 
Where there is misgovernment, 
where criminals exert tremen- 
dous influence in local affairs, 
where standards of official con- 
duct are low, the people usually 
have received exactly what they 
demanded. In every locality 
the people who want good gov- 
ernment far outnumber those 
who represent the lawless and 
corrupt elements. But the 
criminal minority is organized; 
it is thoroughly familiar with its 
objectives and it is willing to 
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expend sustainea effort as well 
as money to achieve them. True 
democracy cannot be had for 
the asking. The good citizens 
must have organization; they 
must have direction; and the ef- 
fort must be a continuing one. 

The greatest need in munici- 
pal government today is the de- 
velopment of a sense of citizen 
responsibility. Widespread law- 
lessness in any city is a mark of 
government failure. But the 
failure is one of the people 
themselves. The responsibility 
cannot be shifted. The counter- 
parts of rights and privileges 
are duties and obligations. No 
privilege is possible nor can it 
remain secure without the ac- 
ceptance of the corresponding 
responsibility. There is no es- 
caping the truism of Thomas 
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Paine, “Those who expect to 
reap the blessings of freedom 
must, like men, undergo the 
fatigues of supporting it.”” Some 
time ago Ralph W. Sockman 
wrote, “The new era which we 
are now entering has been called 
‘the century of the common 
man.’ The implication is that 
the dignity and value of the 
plain citizen are about to receive 
their long-overdue recognition. 
But this devoutly desired goal 
cannot be attained without a 
democratizing of the sense of 
mission. The common man must 
accept his Bill of Responsibility 
as well as claim his Bill of 
Rights. We cannot healthily 
have a government for the peo- 
ple unless it is a government by 
the people.” 


Photogenic 
In a suit pending in county court for determination 





of heirs it was generally agreed that two surviving 
half sisters of the deceased Indian woman who died 
intestate were her sole heirs. A nephew of the dece- 
dent approached me several times insisting that he too 
should inherit in the estate. I made careful investiga- 
tion from original Indian records and concluded that 
the young man was correct. I remarked to him in 
substance as follows: “Bill, after careful investiga- 
tion we have all concluded that you are a nephew 
and will take one-third of your deceased aunt’s estate. 
In other words, we now have you in the picture, and 
you may rest assured that when the case is closed you 
will be decreed one of the heirs.” 

After hanging around the court house throughout 
the day, in the late afternoon Bill came to me again 
about the matter and said in substance, “You told me 
I am an heir and that you now have me in the picture. 
I want to know if you brought the picture with you.” 

Contributor: M. §. Robinson, 
Pawhuska, Oklahoma. 
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pack and the Beanstalk 





Reprinted from 
The Brief, January, 1948 


...As Related By a Lawyer to His Son 


By KENNETH H. YORK 
Editor of The Brief of Phi Delta Phi 


‘NCE on or about a time there 
was a minor named John 
or “Jack” (as he will be herein- 
after designated), other name 
or names to your relator un- 
known, who together with his 
maternal parent, and legal 
guardian, possessed and occupied 
a certain messuage and prem- 
ises together with appurtenances 
thereto, which were owned by 
the aforesaid parent and guard- 
ian in fee, although encum- 
bered by a whopping big 85% 
mortgage held by the Grimm 
Building and Gnome Co. 

The financial status of this 
familial group, always in the 
lower income and tax brackets, 
had ultimately reached a state 
of utter insolvency, and one day 
the mother discovered that the 
cupboards were completely filled 
with liabilities and that there 
were no assets in the house 
whatever except a small bloc of 
corn futures and Jack (who in 
addition to being not very liquid 
had been acquired on a “long” 
contract and could not be dis- 
posed of on the current market 
without sustaining a rather se- 
vere loss). 

Sadly determining to sell her 


commodity holdings in order to . 


discharge the legal duty of 
guardian to furnish the ward 
with necessaries, the mother 
prepared a memo directing dis- 
posal of the corn holdings for 
her broker and sent Jack to 
town with it—at the same time 
strictly admonishing him _ to 
avoid all congressmen that he 
might meet on the way. 

En route to town Jack en- 
countered a man wearing a long 
black domino and carrying an 
extremely murky crystal ball. 

“What is that?” inquired the 
man, pointing to the memoran- 
dum. 

“Sir,” said Jack, “I must in- 
form you that I am an agent of 
extremely limited authority act- 
ing in behalf of a principal who 
must remain undisclosed. I am 
under instructions to avoid the 
discussion of my fiduciary ca- 
pacity with congressmen, and to 
assert my constitutional rights, 
whatever they are, under the 
circumstances. Sir, are you a 
congressman ?” 

“Heaveys no,” replied the 
man, “although this crystal ball 
is misleading. It originally be- 
longed to a congressman, but I 
got it from a man in the Depart- 
ment of the Interior, who got 
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it from a man in the NRA, who 
got it from a Republican Con- 
gressman back in 1932. The 
Navy had it during the war .. . 
confidentially, it doesn’t work 
very well. Right now I am with 
the Agriculture Department. 
See,” he continued, taking out a 
handful of beans, “hybrids. I'll 
trade them for that slip of 
paper, and here is $2000 if you 
promise not to plant the beans— 
all part of our new combination 
crop support and reduction pro- 
gram, you know—simply the 
rage back East.” 
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“Now that the case is dismissed, does it mean that I have to 
quit or just be more careful in the future?” 


(Drawn from an idea submitted by 
FRANCES DIMMICH,. Covington, Indiana) 
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Thus induced, Jack, although 
lacking either power of attorney 
or even verbal authority, con- 
cluded a sale and transfer of the 
goods on the spot and returned 
home, stopping only to commit 
a quick frolic of his own on the 
way. 

Jack’s mother was quite 
angry to learn of his breach of 
trust and for his failure to com- 
pletely account for the proceeds 
for the sale, and inflicted upon 
him a series of corporal punish- 
ments of a type long since abol- 
ished by our more enlightened 
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legislatures. She also threw the 
beans out the window, which 
perhaps was a foolish thing to 
do inasmuch as the possibility of 
a rescission of the transaction 
was thereby hampered by her 
inability to restore the other 
party to the status quo ante by a 
restoration in specie of the bene- 
fit received under the contract. 

The following day Jack dis- 
covered an emblement growing 
outside his window, a truly 
gigantic fructus industriales: 
to-wit, a beanstalk which had 
grown from the beans and which 
extended ad coelum seemingly 
ad infinitum. Jack climbed the 
beanstalk until he reached a 
huge castle (complete with land, 
tenements, hereditaments, com- 
mons and estovers) which he 
entered through the kitchen. 

As he was talking to the vas- 
sal he found there, he heard a 
voice exclaim, “Minimum fee, fi, 
fo, fum. I smell the blood of an 
Englishman.” 

“T would advise you,” said the 
villein, “to hide, conceal, or 
otherwise dispose of yourself in 
the oven. That is the giant who 
owns this dump. Claims he 
holds it in knight service. Ter- 
ribly feudal old thing, always off 
trying to tell somebody how to 
fight a war, or else sitting 
around the place bitching about 
the scutage. He really runs a 
newspaper for a living, and is 
an isolationist—always smelling 
Englishmen.” 

“But I am not an English- 
man,” said Jack. 
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“He smells people from New 
York, too, but that doesn’t rhyme 
very well,” said the vassal wear- 
ily. “Sometimes I wish he 
would get a new line.” 

Disguised as a ten-pound tur- 
key, Jack concealed himself in 
the oven, where he was able to 
watch the giant, who after eat- 
ing a heavy meal of copyholders, 
demanded that his magic hen be 
brought to him. 


“Declare a dividend,” said the 
giant, whereupon the hen laid a 
golden egg. To Jack this seemed 
the ultimate in red-blooded 
American business success, and 
at the first opportunity, when 
the giant was asleep, did then 
and there at the time and place 
aforesaid, contriving and fraud- 
ulently intending craftily and 
subtly to deceive and defraud 
the said giant, convert and dis- 
pose the said chattel; namely, 
one hen, to his, the said Jack’s, 
own use. 


When Jack returned with the 
goods that he had thus feloni- 
ously taken and carried away, 
and demonstrated the hen’s pro- 
clivities to his mother, he was 
surprised to learn that she was 
not entirely pleased with his 
felony. 

“In view of the current mar- 
ket quotations on eggs,” she 
said, “it would seem that the 
least that you could have done 
was converted a hen that laid 
the real thing. If you insist 
upon being a juvenile delinquent 
you might as well be a profit- 
able as well as a hopeless one.” 
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And with a sound box about his 
ears she.sent Jack back up the 
beanstalk. 

This time he returned with a 
bag of gold which ‘cepit et as- 
portavit” (or “abdixit” or pos- 
sibly even “effugavit’”)—or in 
other words which he had 
pinched when the giant’s back 
was turned. This time his 
mother was satisfied and gave 
Jack a crust of bread before he 
went to bed. 


Jack did not return to the 
castle for some time, until one 
day he was afflicted with a se- 
vere attack of kleptomania, a 
disease characterized by a shifti- 
ness about the eyes and sticki- 
ness about the digital extremi- 
ties. Taking a large shopping 
bag he climbed the beanstalk, 
broke the close of the giant, and, 
after taking a couple of turns 
around on the turntable that the 
giant expressly maintained on 
the premises to attract small 
boys for his larder, wilfully 
and maliciously and with intent 
to commit larceny therein, did 
then and there forcibly break 
and enter the dwelling house of 
the said giant by jimmying a 
window. 

The giant was listening to a 
magic harp with the rather un- 
usual propensity of playing it- 
self, although it lacked either 
FM or television attachments. 
At the first opportunity Jack 
snatched the harp, stuffed it in 
his shopping bag, and made for 
the nearest exit. The harp, 
however raised its own hue and 
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cry, which was joined by the 
watch and the ward of the baili- 
wick, and the giant answering 
the “hue” (or was it the “cry’’) 
found the said Jack, armed in 
felony, and a fresh pursuit en- 
sued. Jack rapidly descended 
the beanstalk, seized an ax and 
felled it, thereby causing the 
giant with great force and vio- 
lence to fall and injure himself, 
and thereafter vi et armis, as- 
saulted and beat the giant with 
a great many violent blows and 
strokes et alia enormia contra 
pacem. By means of which said 
several premises the said giant 
was then and there greatly hurt, 
bruised, and wounded, and be- 
came sick, sore, lame and dis- 
ordered, and so remained and 
continued for a long space of 
time, during which all of the 
said time the said giant suf- 
fered and underwent great pain, 
and was hindered and prevented 
from performing and transact- 
ing his necessary affairs and 
business—to-wit: ogreing—and 
did necessarily pay, lay out, and 
expend a large amount of money 
in and about endeavoring to be 
cured of the bruises, wounds, 
sickness, soreness, lameness, and 
disorder aforesaid as occasioned 
aforesaid. 

And so they lived happily ever 
after—except that Jack was 
sent off to the reform school as 
an incorrigible, and his mother 
was indicted for being a fence 
and for violation of the Gold 
Reserve Act of 1934, Title 31, 
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sec. 440 ff., USCA, in having 
gold coins in her possession 
without having obtained a per- 
mit from the government. They 
were also blacklisted by the 
Federation of Musicians for fail- 
ing to hire a stand-by harpist 
while the magic harp was play- 
ing on its own hook. Further- 
more the giant filed a civil suit 
for damages for conversion, as- 
sault, maintenance of a _ nui- 
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sance, and trespass quare clau- 
sum fregit (thereby raising the 
question as to whether—under 
the principle of cujus est solum, 
ejus est usque ad coelum et ad 
inferos—the owner of the land 
also owned the castle in the sky, 
or whether the owner of the 
castle in the sky also owned the 
subjacent land. As far as I 
know this is a case of first im- 
pression in this jurisdiction). 


A Study In Replevin 


By GRayDON SHAW STARING 


Prescott v. Smith, Kings 
Bench 1710, 11 Bulfinch 316 

Replevin for a Christmas 
goose. 

Prescott, believing Mary 
Smith to be Elizabeth Peckham, 
a stranger, gave the said Mary 
a goose which was intended for 
the said Elizabeth. And now in 
replevin for the goose. 

And Warbuck for the plain- 
tiff; that the said Mary, having 
received the goose and well 
knowing she was not entitled to 
it, it was as though she had re- 
ceived it wrongfully and she 
ought therefore immediately to 
have returned it. 

But Whittlesey e contra; that 
the taking was not tortious and 
therefore replevin would not lie. 
Further, a Christmas goose 
could not now (Michaelmas) be 
replevied and he doubted the ac- 
tion was ever properly before 
the court. 


Et adjournatur to Sergeants 
Inn where Wriothesley, C. B. 
(among others) was consulted. 

Shaw, J. doubted the goose 
was ever replevied for he feared 
a Christmas goose, once given, 
was never after affected by law. 

Seddon, C. J. “I remember 
when I was at nisi prius my lord 
Willougby said that replevin 
never properly lay for a goose. 
Indeed, a Christmas goose being 
given, it is doubtful whether 
now there can be any good re- 
membrance thereof so that it is 
questionable always whether the 
same goose be replevied (which 
is necessary) .” 

Shaw, J. doubted whether a 
goose continued to exist when it 
had been given. 

Ladd, J., Christmas goose is 
no fit subject for replevin. 

Judgment for the defendant. 

But Gordon, J. “Who gives a 
goose ought properly to receive 
one.” 
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T WAS the occasion of the 

150th Anniversary of the 
Congress of the United States 
in 1939. The assembled multi- 
tude sat in silence as the Chief 
Justice of the Supreme Court 
spoke, “We are here,” he said, 
“not as masters but as servants, 
—We serve our hour by un- 
remitting devotion to the prin- 
ciples which have given our 
Government both stability and 
capability for orderly progress 
in a world of turmoil, and 
revolutionary upheavals.” Sym- 
bolic words—words of the man, 
Charles Evans Hughes, who felt 
his servitude to the public and 
governed his actions according- 
ly. On August 27th, 1948, this 
man, having served his hour 
passed into history. 

At Glens Falls, New York on 
the 11th of April, 1862, the Rev- 
erend David Charles Hughes 
and his wife Mary Catherine 
Hughes were blessed with the 
birth of a boy whom they named 
Charles Evans. <A_ Baptist 


preacher of Welsh origin, the 
Reverend Hughes was endowed 
with a rigid mental and moral 
discipline which he proceeded to 


CHARLES EVANS HUGHES 
PUBLIC SERVANT 


By LAWRENCE B. RAFF 
of the Newark, New Jersey Bar 


Reprinted from 


Commercial Law Journal, January, 1949 


pass on to his son. The boy 
Charles received from his moth- 
er his early education which was 
so thorough that when he was 
finally surrendered to the pub- 
lic schools of Newark, New Jer- 
sey, he stood out sharply in his 
classes. He was a precocious 
lad to the point where, dissatis- 
fied with the already tedious 
curriculum of the public schools, 
he undertook to enlarge it with 
a treatise he called ‘““The Charles 
Evans Hughes Plan of Study.” 
Fortunately for his popularity 
with his fellow students, the au- 
thorities did not see eye to eye 
with young Charles. 

High School claimed him at a 
very early age and there his still 
unyielding trend of thought 
caused him to turn out two es- 
says, “The Evils of Light Litera- 
ture,” and “The Limitations of 
the Human Mind.” Neither was 
a literary masterpiece but both 
were indicative of the man to 
come, After being graduated 
from High School at the age of 
thirteen he spent a year at home 
at the insistence of his parents 
who considered him too young 
for college. The maturing pe- 
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riod over, he entered Colgate 
University at the ripe old age of 
fourteen. Two years at Colgate 
fixed his youthful resolve to fol- 
low in his father’s footsteps and 
become a preacher, and for that 
purpose he enrolled at Brown 
University. Always a_ good 
student he succeeded in chang- 
ing his personal course of study 
to broader fields for, as he put 
it, “I spent my time playing 
cards as an _ undergraduate.” 
This pleasant avocation did not 
seem to interfere very much 
with the results achieved, for in 
1881 he received his Bachelor of 
Arts degree, the third highest 
in his class. 

Somewhere along the line of 
college studies the desire to en- 
ter the ministry had disap- 
peared for, once out of college, 
he decided to try his hand at 
teaching. No more than nine- 
teen years old and smooth faced, 
he attempted without success to 
impress his maturity and ability 
upon the heads of various sec- 
ondary schools. Then, so the 
story goes, he applied at Dela- 
more Academy in “elhi, New 
York, where the headmaster 
turned him down on the grounds 
of his youth saying, ‘““You have 
no more beard than an egg.” 
This gross deficiency in dignity 
he remedied as soon as nature 
would permit, and thereafter 
was never without that now fa- 
mous hirsute adornment. 

For reasons which are now 
obscured in the haze of years, 
Charles Evans Hughes, B.A., de- 
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cided upon the career which was 
to lead him to the heights, and 
matriculated at the University 
of Columbia Law School. The 
highest honors were his when he 
was graduated in 1884, and he 
received an annual fellowship of 
$500.00 for three years. That 
Same year he was admitted to 
the practice of law. Armed 
with his LLB degree and the ut- 
most confidence in his own abili- 
ties he applied successfully for a 
position with the New York law 
firm of Chamberlain, Carter and 
Hornblower. The practice of 
law claimed him fully and he 
soon distinguished himself for 
his knowledge, precision and 
diligence. Not all of his time 
was spent however in the prep- 
aration and trial of cases for, 
about four years after commenc- 
ing his practice, Antoinette 
Carter, daughter of the senior 
member of the firm, became his 
wife. 

Long hours of work and un- 
ceasing and painstaking atten- 
tion to details took their toll and 
in 1891 his health broke and he 
was compelled to stop the active 
practice of law. Cornell Univer- 
sity offered him a professorship 
in law, which he accepted. For 
two years he held forth on the 
mysteries of the law in the same 
understanding and precise man- 
ner which distinguished all his 
undertakings. But Professor 
Hughes could not lose his love 
of Attorney Hughes, and when 
his health again permitted, he 
resumed the practice of law in 
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the newly organized firm of 
Carter, Hughes, and Dwight. 
Determined upon a quiet exist- 
ence, he permitted the evenness 
of his pace to be interrupted 
only by an occasional golf game 
or fishing expedition, although 
he still continued as special lec- 
turer at Cornell University and 
later at New York Law School. 


In 1905 the New York Legis- 
lature in answer to a public de- 
mand appointed the Stevens 
Committee for the purpose of 
conducting an investigation in- 
to the exorbitant gas rates. 
The Committee prevailed upon 
Hughes to accept the post as its 
counsel, and thus began his po- 
litical career. Not spectacular, 
but exact, methodical and untir- 
ing he waded through miles of 
bookkeeping and corporate rec- 
ords. When he was through 
many heads had fallen, and con- 
sumer gas rate was reduced 
from One Dollar to Eighty 
Cents, and the City had saved 
$800,000.00 annually in the 
lighting of the streets. Public 
acclaim was instant and Charles 
Evans Hughes had become a 
political hero. It was only 
natural, therefore, that when 
the Armstrong Committee of 
the New York Legislature was 
appointed to investigate the in- 
surance companies, Hughes was 
its first choice as counsel. Again 
the plodding, precise fact find- 
er went to work and again with 
gratifying results. The people 
were jubilant. The New York 
Press referred to him again and 
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again as a “wizard of the bar.” 
Said Hughes when told of the 
expression, “There is no wizardy 
about it. It is work.” 

By this time Charles Evans 
Hughes had become an outstand- 
ing public figure in New York 
and the Republican Party of- 
fered him the nomination for 
Mayor of New York City to 
run against William Randolph 
Hearst. This offer was refused 
because Hughes had not com- 
pleted his committee work. Not 
long after this, he accepted the 
Republican nomination to run 
for Governor of the State of 
New York, against the same 
firebrand, William Randolph 
Hearst. It was a strange cam- 
paign with Hughes sombre, 
quiet, conservative, and Hearst 
the fighting radical. It was 
during this campaign that 
Hearst, poking fun at Hughes’ 
lack of fire, called him an “ani- 
mated feather duster.” The 
voters of the state took to the 
quiet lawyer and on January 1, 
1907, he took office as Governor 
of New York, the only one on 
his ticket to win the election. 
He gave New York two terms 
of a sober, non-political reform 
administration. Austere and 
honest in his habits he refused 
to make appointments where the 
only merits were political ones. 
He banned racetrack gambling 
—secured the passage of legisla- 
tion for the regulation of utility 
rates—urged a Workmen’s Com- 
pensation law—vetoed a two cent 
railroad rate bill. In short he 
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stepped on political toes to such 
an extent that he was politically 
dubbed “Charles the Baptist” by 
no less a personage than Teddy 
Roosevelt. But “Charles the 
Baptist” carried with it respect 
and on October 6, 1910, Gover- 
nor Hughes resigned to become 
Justice Hughes as an Associate 
Justice of the United States Su- 
preme Court. 

On the bench, his opinions 
were considered a little left of 
center, and he voted fifty-one 
times with the liberals and ten 
times with the conservatives in 
six years. During that time, he 
sided with the great liberal Jus- 
tice Oliver Wendell Holmes, in 
a scathing denunciation of the 
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“Oh, I’m doing fine. I just don’t go in for all that 
pomp and show!” 
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famous “yellow dog” labor con- 
tracts. His thoroughness and 
precision again came to the fore 
in a series of well thought out 
and well developed Bankruptcy 
decisions. Hughes’ genius for 
administration was never more 
marked than when he was on the 
bench. However, the political 
fire that burned within him was 
not quenched by judicial work, 
and in 1916, he accepted the 
Republican nomination for Presi- 
dent of the United States. 
Hughes was not an astute 
politician and committed many 
tactical blunders, one of which 
is believed to have caused his 
defeat. In campaigning through 
California, he unintentionally 
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snubbed Hiram Johnson, the 
Republican candidate for Gover- 
nor of the State. On election 
night, he went to sleep believing 
himself President only to waken 
in the morning to the bitter 
reality that Woodrow Wilson 
had won by the narrow margin 
of California’s electoral vote. 
Cruelly disappointed, he retired 
to private practice in New York 
City with the firm of Hughes, 
Rounds, Schurman and Dwight. 
Five years later, having sup- 
ported Warren G. Harding for 
President, he was appointed by 
President Harding as Secretary 
of State. 

Secretary Hughes it was from 
1921 to 1925, and a forthright 
and outstanding administrator. 
It was during this period that his 
conservative side took prefer- 
ence over the liberal and his 
enemies labeled him reactionary 
for his persistent defense of 
American business in foreign 
countries and his refusal to rec- 
ommend recognition to Soviet 
Russia. Reactionary or not, he 
was able to conclude more than 
fifty Treaties with foreign na- 
tions and foster good relation- 
ships, particularly with the 
South American countries on 
whose problems he became ex- 
pert. Serving as Secretary of 
State put a drain on his personal 
finances, and in 1925, he re- 
signed to recoup his personal 
estate. 

In private practice once more, 
Charles Evans Hughes became 
the legal representative of all 
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the mighty in the financial world. 
Large and powerful corporations 
were his clients, and his prac- 
tice and fees were among the 
most expensive of the noted cor- 
poration lawyers. So powerful 
were the forces he represented, 
that in 1930, when his name was 
submitted by President Hoover 
to be Chief Justice of the Su- 
preme Court, Senator Borah led 
the fight against him saying, 
“No man in public life so exem- 
plified the influence of - powerful 
combinations in the financial and 
political world.” The fight was 
bitter, but on February 14, 1930, 
Charles Evans Hughes was con- 
firmed as Chief Justice of the 
Supreme Court, with 26 Senators 
voting against him. Taking his 
seat on the court he was the em- 
bodiment of what the public felt 
the Chief Justice should look 
like. Perhaps the best known 
description of his appearance 
was, “a Victorian child’s image 
of Almighty God.” 

To the amazement of friend 
and foe alike, the decisions of 
Chief Justice Hughes immediate- 
ly aligned him with the liberal 
camp. He upheld an Indiana tax 
on chain stores, and a New Jer- 
sey Act regulating insurance 
rates. In the famous MacIntosh 
case, a Canadian born Yale Pro- 
fessor was denied citizenship for 
refusal to bear arms. The out- 
standing feature of the decision 
was the strong dissent of the 
Chief Justice. His support of 
the freedom of speech was at all 
time vigorous and forthright. 
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Until the days of the New Deal, 
his vote could invariably be 
counted in the liberal column. 
However, liberalism is compara- 
tive, and as popular sentiment 
swung more to the left, the opin- 
ions of the Chief Justice began 
to appear more rightish. Be- 
cause he voted as an individual 
rather than with any class, he 
was accused of vacillation and 
columnists Pearson and Allen 
referred to him as an “acrobatic 
liberal.” 

Chief Justice Hughes on the 
bench continued the same rigor- 
ous personal habits which char- 
acterized virtually his entire life. 
Up at 6:30 every morning, 
breakfast shortly thereafter, 
and then a walk at 8 o’clock. 
Back from the walk, he would 
study or dictate until 11:30 
A. M. When the court was in 
session he would return home at 
5 P. M. His social life was re- 
stricted to Saturday nights for 
he was in bed by ten every other 
night. His Saturday nights as 
a result were dated up for 
months ahead. 


In 1941, weakened by illness, 
distressed by the Roosevelt court 
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fight, the Chief Justice of the 
Supreme Court signified his in- 
tention to retire at the age of 
79. July first of that year 
Charles Evans Hughes stepped 
from the bench as the country 
echoed his praises. His leader- 
ship, his dignity, his courtesy 
towards the members of the Bar 
had won him many friends. The 
then Attorney General of the 
United States, writing for the 
Columbia Law Review said 
“Rarely has a man in high office 
carried with him to retirement 
so much affection coupled with 
such high esteem.” 

Retirement brought to an end 
virtually all the activities of the 
aging man. His remaining sev- 
en years were spent in quiet 
with his family. Fighting 
against the series of illnesses 
which had begun in 1938, he 
managed to keep himself men- 
tally and physically alert until 
the end. Death came finally to 
the earthly man, when his heart 
could bear the strain no longer, 
but death could never end the 
gifts that his great mind left to 
the United States as a monu- 
ment to a great Justice—a true 
public servant. 


Insane Impulse 


The bolder and bloodier the murder the better and the 
more easy the escape. On the slightest provocation and most 
flimsy pretext, a throat is deliberately cut or a head blown 
off, and the assassin is suddenly discovered to have acted 
under an “insane impulse” that overwhelmed his “will 
power,” and a jury of intelligent but credulous gentlemen 


so write it in the verdict.—Thomas M. Brown 








Condensed from an address berore 
the Bar Association of Erie County 


N discussing the preparation 

of an accident lawsuit, I 
would like at the outset to take 
strong exception to the prevail- 
ing notion that long and hard 
preparation is an essential phase 
of a lawsuit. It is not. The 
value of your preparatory work 
is not measured by the number 
of hours expended, or the sweat 
you put into the case. It is 
measured by the system used, by 
your ability to isolate the bulls- 
eye of your lawsuit, by your 
ability to put your finger on the 
arteries and sinews of the case 
instead of wandering all over 
the lot, hoping that the cumula- 
tive weight of the evidence will 
somehow spout forth a prima 
facie case. 

I have seen too many files that 
are chock full of all sorts of 
statements, exhibits, diagrams, 
pleadings and law memoranda, 
all gathered without any care- 
fully thought out plan, and so 
chaotic you can’t see the trees 
for the woods. 

You are all aware of the con- 
ventional manner in which a 
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statement is taken. You, or your 
investigator, talk to the witness, 
write out his statement as to 
what happened, and ask him to 
sign each page. At the trial it 
often happens, and has happened 
to me, and I am sure to all those 
who have practiced at the Negli- 
gence Bar, that the witness will 
say to you on cross-examination: 
“Yes, I signed it, but I didn’t 
read all of it. The man told me 
that if I signed, everything 
would be all right. So I just 
signed it.” 

It is clear that statement may, 
in some instances, be consider- 
ably weakened by the insistence 
of the witness that he did not 
read what he signed. May I sug- 
gest that you anticipate this con- 
tingency by deliberately making 
an error on several pages of the 
statement, as by misspelling a 
simple word or by repeating a 
word, and then drawing the at- 
tention of the witness to that er- 
ror and asking him to make the 
necessary change and to sign his 
name in the margin next to it. 
If the witness should say at the 
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trial, “I didn’t read it’, you can 
readily appreciate how effective- 
ly you can say in reply: “Isn’t 
it a fact that you corrected the 
word ‘house’ on page 2, and the 
repetition of the word ‘east’ on 
page 4?” 

A statement should be taken 
from everyone who has the 
slightest knowledge about events 
leading up to the accident, even 
if the person did not witness the 
main event, because you may find 
that the knowledge of that wit- 
ness, seemingly unimportant at 
the time, may at the trial prove 
of decisive importance. Above 
all else, see that your statement 
reads as the witness talks. It is, 
for example, a mistake to com- 
pose a statement from a laborer 
whose reading is limited to Dick 
Tracy and Li’l Abner, in the gen- 
eral language of a business ex- 
ecutive. 

A memorandum of law, of 
course, helps where the issues in- 
dicate the need thereof. There 
is one addition I would like to 
make to the usual subject about 
submitting law memorandums. 
Where you know there will be a 
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sharp dispute at the trial over 
the admission of certain evi- 
dence, settle this wherever you 
can immediately before the trial, 
in a conference between the trial 
judge and opposing counsel. At 
that time, be prepared with your 
memorandum of law. 

There are two advantages to 
this practice, which I know is 
not generally followed. First, if 
the judge indicates he will de- 
cide against you,. you have a 
little time to make the necessary 
changes in your trial plans. Sec- 
ond, you give the judge time and 
opportunity he would not other- 
wise have to discuss and study 
the issues. 

I would like to make a few 
practical observations about the 
selection of the jury. I do not 
think it is enough that you mere- 
ly select twelve impartial or 
agreeable looking jurors. I 
think the selection of a jury can 
and should be made your first 
opening of the case; indirect of 
course, and insinuating in char- 
acter, but it can be the first gun 
you fire and it should be as load- 
ed as possible. 


Mailed parcel post C. O. D. only 
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Convey to the jury in no un- 
mistakable terms the amount of 
money involved. State it not 
once but several times in your 
questioning. “This is a suit for 
$10,000. Would you have any 
objection to returning a verdict 
in that size if you were satisfied 
from the evidence that the plain- 
tiff has fairly and honestly estab- 
lished his case?” 

Give the panel at the outset 
a yardstick by which to measure 
the damages in your case. More 
juries than you can imagine be- 
gin their deliberation of a case 
asking “How much is this fellow 
suing for?” and in reply a juror 
will say: “Well, let us see the 
amount of his doctor and hos- 
pital bills. That will give us an 
idea of what to give him.” 

But you must make your yard- 
stick reasonable. Avoid the com- 
mon practice of filling in the 
demand clause in the complaint 
with an astronomical figure, out 
of all proportion to the injury. 
The effect is obviously bad with 
the jury when you ask $25,000 
for a simple collarbone fracture, 
or $10,000, for simple bruises 
and contusions. 

Every case has its own Achil- 
les’ heel, or point of greatest 
weakness. I think that the se- 
lection of a jury very often gives 
the plaintiff’s counsel an excel- 
lent chance to condition the jury 
to the proper perspective with 
regard to weighing this weak- 
ness. 

Assume your plaintiff has 
been drinking before the acci- 
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dent, but this drinking had noth- 
ing to do with the accident. I 
think it is most helpful that you 
let the jury know in your se- 
lection that the defendant may 
try to make capital of this cir- 
cumstance. Ask the panel not 
once but several times: 

“Will the fact that my client 
had been drinking before the 
accident affect your impartial 
judgment of the case, if the evi- 
dence showed you that drinking 
had nothing to do with the ac- 
cident?” 

You must get a cross section. 
When your case follows into a 
specialized field, and one man 
on the jury knows that field, 
he will without any doubt in- 
fluence the others. 

Similarly, when you have a 
man who because of his appar- 
ent executive background, social 
standing or leadership in the 
community stands out above the 
others, beware. He will tend to 
lead and advise. You again fail 
to get a cross section, and this 
is what the plaintiff wants above 
everything else in his jury. 

Your opening can start as 
follows: 


“This is my first opportunity 
to talk to you. It is not my 
purpose to persuade you to ac- 
cept my view, or take a harsh 
or unfavorable view of the de- 
fendant’s case. Rather, I would 
like to give you a skeleton or 
framework on which you can 
place the facts as they develop 
at the trial.” 

Avoid use of the word plain- 
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tiff or defendant. Your client 
is John Smith and you identify 
yourself as John Smith from the 
beginning of the case to the last. 
You become John Smith. 

The opening should be told in 
a narrative fashion, on the level 
of the jury. You should talk 
as they talk, feel as they feel, 
think as they think. The worst 
start you can give your case is 
to put yourself on a higher plane 
than the jury and talk down to 
them. 

Your opening should be brief 
with two exceptions: Where you 
have complicated factual issues, 
let your opening give a fairly 
good picture of the facts so the 
jury will better be able to under- 
stand the testimony as it unfolds 
at the trial. 

In a case where your princi- 
pal witnesses are foreign-speak- 
ing and will need an interpreter, 
or are illiterate, I think your 
opening should be complete, so 
that the jury will not at the 
finish of the case ask themselves 
“what is this case all about?” 

You should anticipate that in 
some instances the defendant 
will not make an opening, in the 
conventional meaning of that 
term; as in cases where he has 
no defense, where he is not sure 
of the matters he wants to em- 
phasize or is depending on the 
element of surprise, and would 
not like to disclose this in ad- 
vance of your affirmative case. 

The defendant’s counsel may 
get up in such a case, after you 
have opened, and say simply: 
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“T welcome this opportunity 
to talk to you about this case. 
Neither plaintiff’s counsel or 
myself saw this accident. We 
learned about it through the 
witnesses. They will tell you 
the facts. Remember there are 
two sides to every story. If we 
had no defense, we would not 
be here. Wait until all the evi- 
dence is in, then I am sure you 
will agree the plaintiff has not 
made out his case, and that the 
defendant is entitled to your 
verdict.” 


Where you anticipate this 
sort of opening, there are two 
simple counter-measures. 


1. When you finish your 
opening remarks, say at the 
end: “I am about to sit down. 
My opponent now has next the 
same opportunity I had to give 
you the facts in his case,—not 
lawyers’ talk—but the facts 
showing why they resist our 
claim.” 


2. If that does not force the 
defendant to disclose his case, 
then on your summation you can 
state to the jury: “In my open- 
ing remarks, I gave you the 
facts of our case, and I asked 
my adversary to do the same. 
He gave you only promises. He 
told you there were two sides 
to every case, but he didn’t say 
which side he was on. He 
picked up his defense in mid- 
stream—he had no defense to 
start with or he would have told 
you.” 

It is difficult if not impossible 









28 


CASE AND 


to lay down any rules for cross 
examination. This phase of 
trial work depends so much on 
the temperament of the exam- 
iner, the nature of the witness 
and the facts in each case. A 
few broad generalizations, how- 
ever, can be shown as applicable 
to most cross-examinations, al- 
though even these rules should 
be accepted with qualification: 


1. Know before you stand up 
to cross-examine what your ob- 
jective is. If you know of no 
weak spot, you will do better to 
waive the witness aside and say 
‘no cross-examination,” than to 
stand up and conduct another 


“IT wish you'd watch what yowre doing with 
that stapler!” 
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direct examination by merely 
repeating the same answers 
given on the direct. 


2. If you have an objective, 
never shoot at it at the start. 
Begin with harmless questions 
that call for a “yes” answer. 
Then in as casual a manner as 
you can hit for the bull’s eye. 


3. Avoid trivial triumphs. 
Don’t try by your questioning 
and manner to enlarge a minor 
point to something of great im- 
portance. The effect may be 
exactly opposite to what you 
expect. Suppose a witness can- 
not recall the color of another 
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car that he saw for only an in- 
stant under the usual conditions 
of excitement of an accident. 
Suppose he cannot recall the 
clothes a plaintiff wore or 
whether the accident happened 
300 feet from the intersection 
or 275 feet. Juries are likely 
to project themselves into the 
position of such a witness and 
sympathize with him. 


4. Know when to sit down. 
After you have made a point— 
stop. Don’t labor it. 


5. Never allow a witness to 
extricate himself from an ad- 
mission. Never ask a witness 
“Will you explain what you 
meant by . -” or “How 
do you reconcile the statement 
you just made with the follow- 
ing .. . .” and never, never 
ask “why” or “how” on cross- 
examination. 

Your summation must follow 
a definite pattern. Before I dis- 
cuss this pattern let me make 
clear that I believe the most de- 
cisive aid you can summon to 
your case is your own sincerity. 
You must communicate to the 
jury something of your own pas- 
sionate belief in the merits of 
your case. This goal is totally 
destroyed if you attempt to sim- 
ulate a pattern of behavior that 
does not fit you. Juries sense 
this quickly. Even a child 
senses intuitively when the real 
“you” is twisted into something 
that does not fit. “It just isn’t 
doing what comes naturally.” 


If you have a gift for wrath, 
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and the case lends itself to in- 
dignation, let go. If you are 
naturally quiet, reserved and 
can talk best man to man, in a 
conversational tone, don’t take 
on the pose of something else. 
If you are slow spoken, ram- 
bling, be just that. I can show 
you able men at our trial bar 
who personify each of these 


traits. You are you, created in 
a unique image. Make the best 
of it. 


Now let us consider briefly 
the basic divisions of a sum- 
mation. The introduction of 
your summation should state 
frankly: “It is my purpose to 
summarize the facts as fairly 
and honestly as I know how. If 
my recollection of any of the 
facts does not accord with your 
own, accept your own memory. 
It is probably better than my 
own.” 


Your own proof should be 
summarized in as favorable a 
light as possible, referring to 
diagrams, pictures, and exhibits 
generally. Following this, at- 
tempt to balance your proof 
against the defendant’s evi- 
dence, without spending too 
much time in summarizing 
your adversary’s proof. 

Pick out the Achilles’ heel of 
the defendant’s case, its point 
of greatest weakness, and dis- 
cuss this at length. Never an- 
swer a strong argument of the 
defendant with a weak one of 
your own. Ignore it. Your 
summation should be primarily 
one of offensive, not defensive. 
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Where you have secured par- 
ticularly damaging admissions 
on cross-examination, and the 
effect is not at that time suffi- 
ciently dramatic to impress it- 
self on the jury, it is often help- 
ful to ask the court stenographer 
to make up a transcript of the 
relevant portion of the cross- 
examination so. that in the 
course of your summation you 
can say to the jury, “Here is 
the official record of what this 
witness said, word by word. I 
thought it important enough to 
have the transcript made so that 
I can read it to you.” 

The slow, deliberate reading 
of this to the jury, in question 
and answer form, is often more 
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effective than your own recollec- 
tion, for some of the jurors may 
not believe that you have cor- 
rectly recalled what the witness 
said. 

Do not overplay or exaggerate 
the injuries. By now the jury 
has a fairly good idea of these 
matters, and unless the injury 
in your case is a dramatic one, 
as loss of an eye or a visible de- 
formity, I do not believe you 
accomplish much by rehashing 
what the jury already knows. 

Impress upon the jurors the 
finality of their decision. Strike 
for the emotions. Remember 
the old adage: “The heart hath 
reasons which reason itself will 
never know.” 


The Right to Make a Will 
The right is conceded by common law throughout civil- 


ized countries that a man should dispose of his property 
as he sees fit. A great American judge has said that old 
age is solitary, and often the only way in which an old 
man can command the attention to his infirmities that 
they merit is this right of disposition—Wert Dexter 


A Settled Matter 


A woman, whose husband is serving a term in the peni- 
tentiary appeared recently at the district judge’s office in 
Ada, Oklahoma, and said that she understood that when her 
man went to the penitentiary it divorced her and that she 
could get married without further procedure. The judge 
told her that being convicted of a felony was only grounds 
for a divorce in Oklahoma and that she would need to em- 
ploy a lawyer, file a petition setting up these facts, and if 
upon trial, the proof was sufficient, the decree would be 
granted, to which the woman in a very irritant voice re- 
plied: “Proof eh! What more do you want? You sent 
him over there, didn’t you?” 

Contributor: Fred Andrews 
Ada, Oklahoma 
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Agency — accounting between 
principal and agent. An agent 
whose compensation depends on 
profits from numerous contracts 
obtained for the principal over 
a three-year period, determina- 
ble only from examination of 
books and records which the 
agent was not allowed to see, is 
entitled to an equitable account- 
ing. Zickel v. Knell, — Mo —, 
210 SW2d 59, 3 ALR2d 1304 
(opinion by Justice Hyde). 

The annotation in 3 ALR2d 
1310 discusses “Availability of 
equitable remedy of accounting 
between principal and agent.” 


Agency — agent’s testimony 
as to scope of employment. In 
an action for injuries to person 
and property sustained in a col- 
lision with defendant’s automo- 
bile operated by an employee, 
the employer contended that the 
employee was at the time on a 
mission of his own, having pro- 
ceeded beyond the place from 
which he was to transport cer- 
tain goods for his employer. 
Plaintiff sought to show that 
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New Decisions 


immediately after the accident 
the employee told her that he 
was on his way to another place 
to pick up some goods for his 
employer and was to get the 
others on his way back. The 
agency of the declarant being 
conceded, the declaration as to 
the scope of his agency was held 
admissible. Golenternek _ v. 
Kurth, — Ark —, 212 SW2d 14, 
3 ALR 593 (opinion by Justice 
McFaddin). 

The conflicting views on the 
admissibility of this evidence 
are discussed in the annotation 
in 3 ALR2d 598. 


Arbitration — right to after 
repudiation of contract. In an 
important English case, Woolf 
v. Collis Removal Service 
(1948) 1 KB 11, 3 ALR2d 378, 
it was held that a party’s breach 
or repudiation of or deviation 
from a contract does not prevent 
his assertion of an arbitration 
clause thereof, as distinguished 
from an exceptions clause im- 
posing limitations or conditions 
on his liability. 
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The annotation in 3 ALR2d 
383 shows that there has been a 
marked shift in the older con- 
cepts, both in England and the 
United States. 


Attorneys — right to retain 
client’s papers. In Morse v. 
Eighth Judicial District Court, 
— Nev —, 195 P2d 199, 3 ALR 
2d 136, opinion by Justice Badt, 
it was held that in ordering sub- 
stitution of attorneys for alleged 
breach of duty where their right 
to fees for services rendered is 
disputed, the court may require 
that documents and papers in 
the attorneys’ hands upon which 
they claim a retaining lien be 
delivered to the clients only upon 
the condition that they give se- 
curity for payment of such fees 
as may be awarded the displaced 
attorneys. 

The annotation in 3 ALR2d 
148 discusses at great length the 
retaining lien of the attorney. 


Attractive Nuisances — auto- 
mobile cases. The Wisconsin 
Court in Coffey v. Oscar Mayer 
& Co., 252 Wis 473, 32 NW2d 
235, 3 ALR2d 753, opinion by 
Chief Justice Rosenberry, held 
that an iceman’s truck, driven 
slowly, with frequent stops, 
along a street where many small 
children gather round it to pick 
up ice chips, is not an attractive 
nuisance making it the duty of 
the driver to use more than ordi- 
nary care to prevent children 
from riding on the running 
board. 


An extensive annotation on 
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this interesting negligence ques- 
tion appears in 3 ALR2d 758. 


Automobiles — collision with 
pole in highway. An interest- 
ing application of the doctrine 
of proximate cause appears in 
the case of Wood v. Carolina 
Telephone and Telegraph Co., 
228 NC 605, 46 SE2d 717, 3 
ALR2d 1, opinion by Justice 
Barnhill. It was there held that 
maintenance of a telephone pole 
between the vehicular lane and 
the sidewalk, 6 inches from the 
curb line, is not the proximate 
cause of an injury to a motorist 
whose left arm was caught be- 
tween the pole and his car win- 
dow when the car skidded across 
the street following a tire blow- 
out and his inadvertent act in 
stepping on the accelerator in- 
stead of the brake. 

The many cases, State and 
Federal, involving collisions 
with poles in highways are 
treated in the annotation in 3 
ALR2d 6. 


Bankruptcy — who is “farm- 
er’ under § 75 of Bankruptcy 
Act. It has been judicially de- 
termined that not every person 
farming is a farmer, see the 
opinion of U. S. Circuit Judge 
Bone in Smith v. White, 166 F2d 
269, 3 ALR2d 538. It was there 
held that a farm owner who en- 
tered the contracting business, 
devoted the major portion of his 
time and energy thereto and in- 
curred therein the larger portion 
of his indebtedness, and during 
one year did no farming at all, 
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is not a “farmer” within § 75 of 
the Bankruptcy Act, although 
at the time he files his petition 
he has returned to full-time 
farming, and farming was his 
principal source of income dur- 
ing the entire period. 

The subject of the annotation 
in 3 ALR2d 544 is “Who is a 
‘farmer’ within provisions of 
Bankruptcy Act (§ 75) for 
agricultural compositions and 
extensions.” 


Brokers — commission on sale 
by subagent. The New Hamp- 
shire Court in Philbrick  v. 
Chase, — NH —, 58 A2d 317, 3 
ALR2d 526, opinion by Justice 
Johnston, held that liability to a 
real-estate broker employed to 
find a purchaser, of an owner 
who sold to a purchaser found 
by another whose assistance had 
been enlisted by the broker on 
the promise to pay him a third 
of the commission, is not limited 
to such third. 

The annotation in 3 ALR2d 
532 discusses “Real-estate bro- 
ker’s right, as against his em- 
ployer, to commission on sale 
by subagent.” 


Charities — sectarian factor 
in application of cy pres doc- 
trine. Justice Patterson in 
Kensington Hospital for Women 
Case, 358 Pa 458, 58 A2d 154, 
3 ALR2d 73, said that “the doc- 
trine of cy pres is one of ap- 
proximation.” The holding in 
the case was that no abuse of 
discretion is involved in award- 
ing, under the cy pres doctrine, 
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the assets of a nonsectarian 
hospital in financial difficulties, 
to another having a sectarian 
affiliation but operated wholly 
along nonsectarian lines, on 
condition that such assets be ap- 
plied to the purposes of the orig- 
inal charity. 

The annotation in 3 ALR2d 
78 discusses “Cy pres doctrine 
as affected by sectarian or doc- 
trinal differences or factors.” 


Civil Rights — restrictions in 
deeds. In Shelley v. Kraemer, 
334 US 1, 92 L ed (Adv 845), 
68 S Ct 836, 3 ALR2d 441, opin- 
ion by Chief Justice Vinson. 
The judicial enforcement by 
state courts of covenants re- 
stricting the use or occupancy 
of real property to persons of 
the Caucasian race was held by 
six members of Court, in opin- 
ion by Vinson, Ch. J. (Reed, 
Jackson, and Rutledge, JJ., not 
participating), to violate the 
equal protection clause of the 
14th Amendment. Conceding 
that the Amendment is directed 
against state action only and 
does not reach private conduct, 
however’ discriminatory, the 
opinion holds that. judicial ac- 
tion, even for the enforcement 
of private agreements, is state 
action, and so within the Amend- 
ment’s field of operation; and 
that the enforcement of restric- 
tive covenants against certain 
races is none the less discrimi- 
natory because courts will en- 
force them against‘’any race 
against whom they are directed, 
including the white race. 
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Extremely valuable briefs of 
counsel appear in this case in 
ALR and the extensive anno- 
tation discusses “Restrictive 
covenants, conditions, or agree- 
ments in respect of real prop- 
erty discriminating against per- 
sons on account of race, color, 
or religion.” See 3 ALR2d 466. 


Constitutional Law — delega- 
tion of authority. In Revne v. 
Trade Commission, — Utah —, 
192 P2d 563, 3 ALR2d 169, 
opinion by Justice Pratt, a 
Utah statute provided for es- 
tablishment of scales of mini- 
mum barbers’ prices within a 
city or county by official order 
of the State Barber Board when- 
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ever a scale of prices should be 
agreed upon, signed and sub- 
mitted to the board by an or- 
ganized group representing 70 
per cent of the licensed barbers 
in such city or county. The 
board was given no power either 
to initiate a schedule of prices 
of its own or to change those 
fixed in the schedule submitted 
but was required to approve 
(and impliedly empowered to 
disapprove) the schedule as sub- 
mitted, being given merely pow- 
er to investigate into the reason- 
ableness of the proposed scale. 
Similar provisions were made 
with reference to the fixing of 
closing hours. 

It was held that the statute 


“T’dilike you two to reconsider, make up, and try it 
a few hours more!” 
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was an unconstitutional delega- 
tion of legislative authority, sub- 
jecting public interest to the 
interests of a group who might 
be antagonistic to that public 
interest. 

The annotation in 3 ALR2d 
188 discusses “Delegation of 
legislative power to nongovern- 
mental agencies as_ regards 
prices, wages, and hours.” 


Constitutional Law — private 
restrictions on canvassing. In 
Watchtower Bible & Tract Soc. 
v. Metropolitan Life Insurance 
Co., 297 NY 339, 79 NE2d 433, 3 
ALR2d 1423, opinion by Justice 
Desmond, it was held that a 
regulation made by the owner 
of apartment houses excluding 
therefrom canvassers, peddlers, 
solicitors of alms or donations 
for charitable and public pur- 
poses, and distributors of hand- 
bills, pamphlets, and advertising 
matter, and prohibiting the play- 
ing of phonographs or other 
musical instruments in connec- 
tion with such canvassing, vend- 
ing, or distribution, unless with 
the consent of the manager or 
within an apartment upon in- 
vitation or consent of the tenant, 
is reasonable and does not in- 
fringe the constitutional rights 
of persons wishing to make door 
to door visitations for the pur- 
pose of distributing religious 
literature and otherwise inter- 
esting others in their religious 
beliefs. 

The cases on this question are 
discussed in the annotation in 3 
ALR2d 1431. 
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Corporations — transfer of 
stock of infant or incompetent. 
In Carolina Telephone & Tele- 
graph Co. v. Johnson, 168 F2d 
489, 3 ALR2d 870, opinion by 
District Judge Bryan, the deci- 
sion is to the effect that any neg- 
ligence on the part of a corpo- 
ration in registering transfer of 
minors’ stock is not the proxi- 
mate cause of loss to the minors 
through their guardian’s misap- 
propriation of the proceeds, 
where it does not appear that 
they cannot recover the stock or 
its value from those to whom it 
was transferred, or their as- 
signs, or that they have made 
any effort to do so. 

The practical question “Rights, 
duties, and liability of corpora- 
tion in connection with transfer 
of stock of infant or incompe- 
tent” is discussed in the annota- 
tion in 3 ALR2d 881. 


Criminal Law — right to 
counsel. The Illinois Court in 
People v. Williams, 399 Ill 452, 
78 NE2d 512, 3 ALR2d 999, 
opinion by Chief Justice Mur- 
phy, held that a conviction of 
murder on plea of guilty without 
appointment of counsel, on a 
record which does not indicate 
that there was any explanation 
to the accused of his right to 
counsel or any inquiry made, as 
required by statute, to ascertain 
whether he was able to employ 
counsel, or that there was any 
waiver of the right to counsel, 
violates the due process clause 
of the Fourteenth Amendment. 
An extensive annotation in 3 
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ALR2d 1003 discusses “Duty to 
advise accused as to right to as- 
sistance of counsel.” 


Divorce — validity of statute 
permitting divorces to nonresi- 
dents. In Jennings v. Jennings, 
— Ala —, 36 So2d 236, 3 ALR2d 
662, opinion by Judge Stakely, 
it was held that the legislature 
of a state is without power to 
confer on its courts jurisdiction 
to grant a divorce to nonresi- 
dents appearing therein. 

The annotation in 3 ALR2d 
666 discusses the validity of 
legislation as to the granting of 
nonresident divorces. 


Education Law — religious 
belief as affecting attendance at 
school. The fact that parents 
interpret the Bible as command- 
ing them to teach and train 
their children in the ways of life 
does not excuse them from com- 
pliance with a statute requiring 
parents to send their children to 
school or have them taught by 
a tutor or teacher having quali- 
fications prescribed by the state 
board of education and approved 
by a division superintendent, 
and render enforcement of its 
penalties against them a viola- 
tion of their right under the 
Fourteenth Amendment to reli- 
gious freedom. Rice v. Com- 
monwealth, — Va —, 49 SE2d 
342, 3 ALR2d 1392 (opinion by 
Justice Staples). 

The subject of the annotation 
in 3 ALR2d 1401 is “Religious 
beliefs of parents as defense to 
prosecution for failure to com- 
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ply with compulsory education 
aw.” 


Eminent Domain — damages 
on condemnation of lease. In 
Korf v. Fleming, — Iowa —, 32 
NW2d 85, 3 ALR2d 270, opin- 
ion by Justice Bliss, it was held 
that in determining the value, 
in condemnation proceedings, of 
a short-term farm lease, every 
factor and element showing its 
actual and intrinsic value, such 
as the productivity of the soil, 
the yield and value of the crops, 
the net income, etc., is material 
and competent. 


An extensive annotation in 3 
ALR2d 286 discusses “Elements 
and measure of lessee’s compen- 
sation for taking or damaging 
leasehold in eminent domain.” 


Evidence — res ipsa loqui- 
tur as applied to heaters and 
electrical appliances. An un- 
usual result was reached in the 
case of Plunkett v. United Elec- 
tric Service, 214 La 145, 36 So 
2d 704, 3 ALR2d 1437, opinion 
by Justice Hamiter. It was 
there held that the doctrine of 
res ipsa loquitur is applicable 
notwithstanding the instrumen- 
tality was not in defendant’s pos- 
session and control, in a case of 
fire set to a house by a heating 
unit installed by defendant, 
where the occupants of the house 
showed that they were in no 
manner negligent in its control 
or operation. 


The subject of the annotation 
in 3 ALR2d 1448 is “Application 
of res ipsa loquitur rule in case 
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of injury or damages from heat- 
ing unit, electrical appliance, 
etc., installed by defendant.” 


Forfeiture of Property — wn- 
lawful use. The Louisiana Court 
in Department of Wild Life, 
Ete. v. The Baltimore, 213 La 
956, 36 So2d 1, 3 ALR2d 733, 
opinion by Justice McCaleb, held 
that the conviction of the law 
violator is not a condition prece- 
dent to a proceeding under stat- 
ute for the forfeiture of a vessel 
seized for engaging in shrimp 
trawling during closed season. 

The annotation in 3 ALR2d 
738 discusses “Forfeiture of 
property for unlawful use before 
trial of individual offender.” 


“T’m not going to say another word unless 
you stop interrupting!” 


COMMENT 
Husband and Wife — recov- 
ery of funeral expenses from 


tortfeasor. The Minnesota 
Court in Mattfeld v. Nester, — 
Minn —, 32 NW2d 291, 3 ALR 
2d 909, opinion by Justice Peter- 
son, held that where burial ex- 
penses are not included in the 
damages recoverable under the 
wrongful death statute, a hus- 
band may recover expenses of 
his wife’s burial in an individual 
action for consequential dam- 
ages against the wrongdoer 
causing her death. 

The annotation in 3 ALR2d 
932 discusses “Common-law re- 
covery of funeral expenses from 
tortfeasor by husband, wife, or 
other relative of deceased.” 









oR A AER PET A REE” PA IID. IP EE TS CE EET IRE TS ETN RS 


Wharton’s 


CRIMINAL LAW 


12th Edition, revised by Judge Ruppenthal 
3 volumes - - = - = = = + $40.00 


A work which for a century has been the 
greatest classic among criminal law texts. 


Wharton’s 


CRIMINAL EVIDENCE 


llth Edition, revised by the Editorial Staff 
of The Lawyers Co-operative Publishing Co. 


3 volumes - - - = + = = «= $35.00 


This is the perfect companion get to Whar- 
ton’s Criminal Law. 


No library can be complete without both of 
these great sets. Order them today. 


———__ —~9 + 4 © + 


The Lawyers Co-operative Publishing Co. 


ROCHESTER 3, NEW YORK 


| 
| 








42 CASE AND 


Income Tax — statute of limi- 
tations. In Hewitt v. Bates, 297 
NY 239, 78 NE2d 593, 3 ALR2d 
642, opinion by Judge Dye, it 
was held that the filing of an in- 
dividual income tax return with- 
out intent to comply with the re- 
quirement of a separate return 
for the unincorporated business 
tax, although on a form practi- 
cally identical with that re- 
quired for the latter, does not 
start the running of the limita- 
tion statute applicable to assess- 
ments for the unincorporated 
business tax. 

The annotation in 3 ALR2d 
647 discusses “Income tax: suf- 
ficiency of return to start run- 
ning of statute of limitations.” 


Income Taxes — excuse for 
delay in filing. In Orient Invest- 
ment and Finance Co. v. Com- 
missioner, — App DC —, 166 
F2d 601, 3 ALR2d 612, opinion 
by Chief Justice Groner, it was 
held that a corporation’s fail- 
ure to file a personalyholding 
company surtax return is “due 
to reasonable cause” so as to re- 
lieve it of the penalty prescribed 
for failure to file a return unless 
shown to be due to reasonable 
cause, where its officers were un- 
aware of its liability to taxation 
as a personal holding company 
and made full disclosure to pub- 
lic accountants who prepared 
its tax returns, and an agent of 
the Commissioner of Internal 
Revenue examining the compa- 
ny’s books in a previous year 
had found an overpayment of 
income tax on the theory that 
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the company was subject only to 
ordinary tax. 


See the annotation on “What 
amounts to ‘reasonable cause’ 
for failure to file, or delay in fil- 
ing, tax return” in 3 ALR2d 617. 


Judgment — finality as affect- 
ing future accounting. In Alt- 
schuler v. Altschuler, 399 IIl 
559, 78 NE2d 225, 3 ALR2d 333, 
opinion by Justice Thompson, it 
was held that a determination 
that the defendant in a suit for 
partition and for accounting of 
family partnership affairs was 
liable to account both as trustee 
and agent in the management of 
the family business and as co- 
partner in the business, that he 
had acquired no rights under a 
purchase option agreement, and 
that the plaintiff and defendant 
were tenants in common in the 
realty in question, is final for 
purposes of appeal, although the 
cause was referred to a master 
to state an account and the court 
reserved jurisdiction for entry 
of orders with reference to the 
accounting. 

The circumstances under 
which such decrees are appeal- 
able are set out in the annotation 
in 3 ALR2d 342. 


Jury — peremptory challenge 
after acceptance. Justice Dick- 
enson in De Carlo v. Frame, 134 
Conn 530, 58 A2d 846, 3 ALR2d 
496, wrote the opinion, holding 
that in the absence of statute, 
one who has accepted a juror at 
the conclusion of his examina- 
tion has no right to a peremp- 








d 





. 
er TT 
ST 






CASE AND 


tory challenge thereafter; but 
the court, where the ends of jus- 
tice so require, may in its dis- 
cretion permit such a challenge 
to be made at any time before 
the jury is sworn. 

There are several views on 
this interesting trial question. 
See the annotation in 3 ALR2d 
499. 


Labor — portal-to-portal pay. 
The celebrated Portal-to-Portal 
Act is construed in Rogers Cart- 
age Co. v. Reynolds, 166 F2d 
317, 3 ALR2d 1090, opinion by 
Circuit Judge Allen. The Act 
was held valid. 

The extensive annotation in 
3 ALR2d 1097 discusses the 
many state and Federal cases 
decided under the Act. 


Labor Unions — merit in- 
creases. The U.S. Circuit Court 
of Appeals, Sixth Circuit, in Na- 
tional Labor Relations Board v. 
J. H. Allison & Co., 165 F2d 766, 
3 ALR2d 990, opinion by Jus- 
tice Martin, held that an em- 
ployer is under duty, under the 
Nationai Labor Relations Act, 
to bargain with the representa- 
tive of employees with respect 
to individual merit wage in- 
creases, 

See the annotation in 3 ALR 
2d 997 on “Merit increase in 
wages as subject of collective 
bargaining or unfair labor prac- 
tice.” ° 


Licenses — suspension with- 
out fault. In Sandstrom v. Cali- 
fornia Horse Racing Board, 31 
Cal2d 401, 189 P2d 17, 3 ALR 
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90, opinion by Justice Shenk, 
the validity of a regulation of a 
state board having supervision 
over horse racing on which wa- 
gering is permitted, providing 
for the suspension of a race 
horse trainer’s license if his 
horse shall be found to have been 
drugged, construed as _ permit- 
ting suspension irrespective of 
guilty participation or culpable 
negligence, was upheld as 
against the objection that it 
takes a trainer’s means of liveli- 
hood without due process, the 
court being of the opinion that 
the regulation is a reasonable 
exercise of the police power on 
behalf of persons betting on the 
results of the races supervised 
by the board. 

The conflicting decisions on 
this particular point are dis- 
cussed in an extensive annota- 
tion in 3 ALR2d 107. 


National Service Life Insur- 
ance — beneficiaries. The adop- 
tive parents named as benefici- 
aries of a national service life 
insurance policy taken out by the 
adopted child died before pay- 
ments under the policy were 
completed, and the adoptive sis- 
ter of the deceased serviceman 
claimed the remainder. 

It was held that the provision 
of the National Service life In- 
surance Act that instalments of 
insurance remaining unpaid at 
the death of any beneficiary 
should be paid to brothers and 
sisters of the insured if no wid- 
ow, widower, child, or parent 
were left surviving should, in 


view of the absence of anything 
in the legislative history indicat- 
ing a contrary intent, be con- 
strued in the light of the contem- 
poraneous meaning of the effect 
of adoption so as to entitle. the 
plaintiff to be considered the 
“sister” of the deceased. Car- 
penter v. United States, 168 F2d 
369, 3 ALR2d 841 (opinion by 
Circuit Judge Goodrich). 

The exhaustive annotation in 
3 ALR2d 846 discusses “Persons 
eligible to receive proceeds of 
national service life insurance.” 


Punitive Damages — intozi- 
cated driver. Punitive damages 
were allowed in Miller v. Blan- 


ton, — Ark —, 210 SW2d 293, 
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“No, no, tell me some more,—lI’d love to know everything 
about Equity Jurisprudence!” 
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3 ALR 203, opinion by Justice 
Robins. It was held that a find- 
ing of wanton disregard of 
rights and safety of others au- 
thorizing recovery of punitive 
damages for causing an automo- 
bile collision in driving on the 
wrong side of the road is justi- 
fied by testimony of witnesses 
that the driver was intoxicated 
to the extent that his walk and 
talk were affected and the driv- 
er’s own testimony that he was 
half drunk. 

The cases are not agreed on 
this point of law. See the anno- 
tation in 3 ALR 212. 


Recording Laws — improper 
instrument. Constructive no- 
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tice was not afforded by an in- 
strument although recorded in 
Chandler v. Cameron, 229 NC 
62, 47 SE2d 528, 3 ALR2d 571, 
opinion by Justice Ervin. It 
was there held that the record 
of an instrument does not con- 
stitute constructive notice if it 
is not of a class which is author- 
ized or required by law to be 
recorded, even though such in- 
strument is embodied in one 
which is entitled to record. 

See 3 ALR2d 577 for an anno- 
tation under the title “Record of 
instrument which comprises or 
includes an interest or right 
that is not a proper subject of 
record.” 


Statute of Limitations — ef- 
fect of presentation of claim 
against public body. In Young 
v. Seattle, — Wash2d —, 191 
P2d 273, 3 ALR2d 704, opinion 
by Justice Beals, one having a 
claim against a city which its 
charter required to be present- 
ed within thirty days, presented 
it after twenty-eight days. The 
charter also provided that the 
city should have sixty days aft- 
er presentation in which to in- 
vestigate a claim before suit 
might be brought. 

These provisions were held to 
be a part of the law of the state 
and therefore to qualify the 
statute of limitations either by 
postponing the accrual of the 
cause of action or by suspending 
the operation of the statute for 
the two periods. 

The title to the annotation in 
3 ALR2d 711 is “Limitation pe- 
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riod as affected by requirement 
of notice or presentation of 
claim against governmental 
body.” 


Statute of Limitations — 
what constitutes writing. In 
Kerby v. Collin County, — Tex 
Civ App —, 212 SW2d 494, 3 
ALR2d 804, opinion by Justice 
Looney, it was held that a claim 
for services rendered by one ap- 
pointed by the commissioners’ 
court to fill an unexpired term 
of office of the county treasurer, 
who, as shown by the court 
minutes, immediately qualified 
and entered upon the discharge 
of the duties of the office, is evi- 
denced by and founded upon a 
contract or memorandum in 
writing within the meaning of 
the four-year statute of limita- 
tions. 

The extensive annotation in 3 
ALR2d 809 discusses “What 
constitutes a contract in writing 
within statute of limitations.” 


Trademarks — abandonment 
of. Licensing another by an 
agreement terminable upon no- 
tice, to use a registered trade- 
mark, held not an abandonment 
where the licensor had the right 
to fix and maintain a standard 
of quality for the product on 
which it might be used, and re- 
served the right to use the trade- 
mark and to license its use by 
others, notwithstanding licensee 
failed to perform agreement to 
give notice of ownership of 
trademark in its advertising. 
E. I. Du Pont De Nemours & 
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Co. v. Celanese Corp., 35 Ct Cust 
& Pat App (Pat) 1061, 167 F2d 
484, 3 ALR2d 1213 (opinion by 
Associate Justice Hatfield). 

The annotation in 3 ALR2d 
1226 discusses “Abandonment 
of trademark or tradename.” 


Wills — establishment of lost 
will. In White v. Brennan, 307 
Ky 776, 212 SW2d 299, 3 ALR2d 
943, opinion by Justice Latimer, 
it was held that proponents of a 
lost will must show its due exe- 
cution, its loss or misplacement, 
its contents, and continued rec- 
ognition of the will by the tes- 
tator or other acts on his part 
showing nonrevocation. 

The annotation in 3 ALR2d 
949 discusses “Proof of non- 
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revocation in proceeding to es- 
tablish lost will.” 


Wills — incorporation by ref- 
erence. The Illinois Court in 
Wagner v. Clauson, 399 Ill 403, 
78 NE2d 203, 3 ALR2d 672, 
opinion by Justice Gunn, had be- 
fore it the following factual situ- 
ation: A will gave the resid- 
uary estate to one “as trustee” 
for the expressed purpose of 
converting it into cash and mak- 
ing distribution thereof “in ac- 
cordance with a memorandum 
of instructions prepared by me 
and delivered to her,” in order 
that third persons should not 
know of its disposition. 

No memorandum was deliv- 
ered to the legatee, but a sealed 
envelope addressed to the lega- 
tee was found with the will after 
the testator’s death. It con- 
tained a memorandum bearing a 
date subsequent to that of the 
will and specifying to whom 
various articles and sums of 
money should go. 

This was held not to be part 
of the will, and not to constitute 
the legatee a trustee for the per- 
sons mentioned in the memoran- 
dum. The legatee was held not 
entitled to the beneficial inter- 
est, but to hold the legal title for 
the benefit of those who would 
take in case of intestacy. 

The title to the annotation in 
3 ALR2d 682 is “Incorporation 
in will of extrinsic document not 
in existence at date of will.” 





By 


HON. GEORGE ROSSMAN 
Chief Justice, Supreme Court of Oregon 


a Is a pleasure to express to 
each of you the warm con- 
gratulations of all members of 
this court upon the fact that you 
have been found worthy, both in 
character and in learning in the 
law, of becoming members of 
the legal profession. All of us 
entertain the earnest hope that 
nothing but good fortune will 
await those of you who enter 
upon the practice of the law, and 
that the others of you will be 
able to find useful employment 
for your knowledge of the law. 


The parents of some of the 
members of this class are pres- 
ent this morning. Some of the 
fathers who are here are attor- 
neys who are valuable members 
of our profession. Whenever 
parents conduct a home in such 
a manner that there learning is 
revered and the children are in- 
spired with an ambition to earn 
a place in one of the learned 
professions, the parents are en- 
titled to commendation. This 
morning, when we congratulate 
the members of this class, we 
have a high place in our 
thoughts for their parents. 


We hope that each one of you 
48 


No Case Is Unimportant 
A Message to New Lawyers 





® Condensed from 
Journal of the American Judi- 
cature Society, December, 1948 


will deeply appreciate the fact 
that you are now a member of 
the legal profession and that you 
are now an officer df the courts 
of Oregon. Daniel Webster val- 
ued so highly the education 
which his father rendered it 
possible for him to receive that 
whenever he returned to the 
spot where he stood when his 
father told him that he would 
send him to college, Webster 
paused there for a moment and 
manifested his gratitude. May 
we hope that you will so appre- 
ciate this hour that our court- 
room will be forever deemed by 
you a hallowed place. 

You are now becoming life 
tenants of the legal profession. 
Its destiny is as much in your 
hands as in those of anyone else. 
You are now an officer of the 
courts of this state. Your duties 
will differ in kind from those 
performed by the man upon the 
bench, but their purpose should 
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be exactly the same. Webster 
offered the toast: “The law, it 
has honored us; may we honor 
it.” You can honor the law by 
lending your support to all who 
strive to improve the adminis- 
tration of justice. Every pro- 
gram which is intended to ren- 
der the administration of the 
law more certain, more prompt 
and less expensive, should re- 
ceive your unstinted help. 


COKE AND SHELLEY’S CASE 


Those of you who do not enter 
into association with an attor- 
ney who has an _ established 
practice may feel that in the 
next few years nothing but un- 
important cases will come to 
you. But let me earnestly cau- 
tion you not to view as unim- 
portant any item of business 
which you accept. Every mat- 
ter which you accept you must 
regard as important. Never 
deem unimportant anything 
which you do for a client. 

Three hundred and seventy 
years ago a young man of your 
age by the name of Edward Coke 
was admitted to the bar of Eng- 
land. One year later, there 
came to his office a piece of busi- 
ness in which a man by the name 
of Nicholas Wolf was suing an- 
other by the name of Henry 
Shelley in trespass. According 
to the declaration, Shelley’s live- 
stock had trespassed upon the 
close of Wolf and had ruined the 
pasture. Woif asked for dam- 
ages in the amount of 100 


marks. One hundred marks was 
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about $300. That is not a large 
sum today and was not deemed 
a very large sum 370 years ago. 
Shelley, the defendant, had as 
his principal counsel Solicitor- 
General Sir John Popham, who 
later became Chief Justice of the 
King’s Bench. Coke was his 
bright and energetic junior as- 
sociate. Coke was of a serious 
frame of mind. His industry 
was almost unbelievable and 
everything which he did he 
deemed important. This case 
was argued three times before 
the Court of the King’s Bench. 
Then Queen Elizabeth heard 
about it and ordered the Lord 
Chancellor to have the case 
heard before all of the judges 
of England. A few days later 
the case was again argued, this 
time before the Lord Chancel- 
lor, the Chief Justice of the 
Court of the King’s Bench, the 
Chief Justice of the Court of 
Common Pleas, the Chief Baron 
of the Exchequer, together with 
all of the associate justices and 
barons. Shortly it was argued 
once more before all of those 
jurists. Eventually the case 
was decided. Coke’s side pre- 
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vailed. The title of that case is 
a household word throughout all 
of the courtrooms and law offices 
where the common law is em- 
ployed—the Rule in Shelley’s 
Case. This remarkable event 
occurred in the life of a very 
young attorney, partly on ac- 
count of the fact that he deemed 
every piece of business which 
came to him as important and 
worthy of his best efforts. 


In 1786, a year before the 
Constitutional Convention met 
in Philadelphia, a butcher by the 
name of John Weeden came to 
the office of an attorney by the 
name of James P. Varnum in 
Providence, Rhode Island, and 
engaged Varnum’s services in a 
case wherein Weeden was being 
sued for the recovery of a fine. 
Hundreds, in fact thousands, of 
clients have come to attorneys 
upon similar errands and nor- 
mally the attorney tells the cli- 
ent offhand to settle for the least 
amount he can; in short, most 
attorneys do not take such mat- 
ters seriously. But Varnum was 
not that kind of attorney. Wee- 
den, according to the facts 
which he related to Varnum, had 
sold some meat to a customer 
by the name of John Trevett and 
had refused to accept paper 
money printed by Rhode Island 
in payment of the charge. A 
statute of Rhode Island required 
merchants to accept this un- 
wanted paper money in payment 
of bills, and subjected them to a 
fine in the event they refused 
to accept the paper. When Var- 
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num read the statutes he dis- 
covered that in the proceedings 
attendant upon the assessment 
of the fine, trial by jury was 
denied to the defendant. He be- 
came convinced that the statute 
was unconstitutional. According 
to Judge Cooley, no court, up to 
this time, had declared any 
statute unconstitutional. Bear 
in mind that this was before 
the Constitution of the United 
States was written. Varnum 
wrote an exhaustive brief upon 
the subject and when court con- 
vened he filed his brief. Eventu- 
ally the court decided the case. 
The decision was in favor of 
Weeden, Varnum’s client. No 
fine was assessed. Thus this was 
the first case in which a court 
refused to recognize the validity 
of a statute. Possibly no brief 
has been cited more frequently 
than Varnum’s. Here was a re- 
markable success and it came to 
Varnum because he regarded 
the business of his client im- 
portant. 


MARBURY v. MADISON 


Seventeen years after Var- 
num wrote his brief there came 
before the United States Su- 
preme Court Marbury v. Madi- 
son. The basic fact in that case 
was nothing more important 
than the appointment of a jus- 
tice of the peace. Yet that rather 
prosaic fact did not prevent 
Chief Justice Marshall from 
deeming the case as worthy of 
his best, and on account of the 
fact that he regarded the case as 
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important, we have the doctrine 
of judicial supremacy and a gov- 
ernment of laws, not of men. 


In 1819 a serious-minded 
young man by the name of Rich- 
ard Blatchford was admitted to 
the bar of New York. He 
deemed all matters which affect- 
ed his clients as important, and 
was endowed with a mind well 
adapted to advising clients who 
were engaged in business. His 
practice prospered and his office 
was soon enriched with clients 
who came there with important 
matters. He became the general 
counsel for the Bank of the 
United States and the American 
attorney for the Bank of Eng- 
land. Soon other attorneys were 
working for him and after his 
son had been admitted to the 
bar he joined his father in the 
practice. Eventually the father 
retired and entrusted his clients 
to younger men. Now, more 
than a century and a quarter 
have passed since Richard 
Blatchford was admitted to the 
bar, but his practice and tradi- 
tion continue. They are carried 
on by his successors who consti- 
tute one of the nation’s largest 
law firms. Recently one of the 
present partners wrote a history 
of the firm. It is two volumes 
in extent. As one reads them he 
sees that since 1819 the firm has 
touched virtually every phase of 
the industrial and economic de- 
velopment of our country. All 
of this came about because the 
firm originated in the genius of 
a man who took the business of 
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his clients seriously and was de- 
termined to give each of them 
the best attention of which he 
was capable. 


STENOGRAPHIC SERVICES 
IMPORTANT 


About 45 years ago Judge 
Charles H. Carey and Mr. James 
B. Kerr, both of Portland, or- 
ganized a law firm in our state. 
Its name was Carey & Kerr. 
Important business soon came 
to the firm. They added some 
associates and rented additional 
offices. Then they took into their 
employ as chief stenographer a 
young woman by the name of 
Mrs. M. H. Potter, who was 
given charge of the stenograph- 
ic, clerical and filing staff. She 
deemed the typing, punctuating 
and phrasing of every paper 
that went out of that office as 
important. Not a document left 
a stenographer’s hands without 
having received Mrs. Potter’s 
personal perusal; if she thought 
that any feature of it did not 
meet the high standards which 
she associated with Carey & 
Kerr, the paper received further 
attention. A member of the 
present firm which today carries 
on the practice of Carey & Kerr 
told me a few days ago that of 
the numerous lawyers, associ- 
ates and clerks who have con- 
stituted a part of the firm’s staff, 
none have made greater contri- 
butions to the success of the 
practice than Mrs. Potter. 

Thus, we see that every piece 
of business which will come your 
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way must be deemed by you as 
important. You should not even 
write a letter without regarding 
it as important. The extent to 
which you will regard your 
practice and conduct important 
will largely determine your suc- 
cess and place in the profession. 


To GAIN STRENGTH EMPLOY IT 


Let me strongly urge you al- 
ways to use your strength. Make 
the most that you can out of 
your facts, your law and your 
personality; but never, under 
any circumstances, resort to 


weakness such as deceit, mis- 
representation or trickery. The 
only way you can gain strength 


———— — 
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“Miss Jones, I wish you would mimeograph all the news 
to your friends!” 
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is to employ it. The way to ad- 
vance at the bar is to strengthen 
your knowledge of law and the 
force of your personality. We 
are all familiar with the Biblical 
truth which we see illustrated 
over and over again: “Unto him 
that hath there shall be given, 
while from him that hath not 
there shall be taken even that lit- 
tle which he hath.” We know 
the Biblical story of the master 
who upon departing upon a long 
journey entrusted his wealth to 
his servants, each according to 
his respective ability. Into the 
hands of the one there were en- 
trusted ten talents of silver, to 
another, five talents, and to a 
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slovenly servant, only one talent. 
When the master returned an 
accounting took place, and the 
one who had received the ten 
talents had put it out to use and 
was able to return ten talents 
more. The master commended 
him with: “Thou good and 
faithful servant, thou hast been 
faithful over a few things and 
shall be made lord over many.” 
But the slovenly servant had 
buried the talent with which he 
had been entrusted and in re- 
turning it reproached the mas- 
ter as one who wished to reap 
where he had not sown. When 
he returned his talent the mas- 
ter took it from him and handed 
it as a reward to the servant who 
had made the profit of ten tal- 
ents, and then said: “Unto him 
that hath there shall be given, 
while from him that hath not 
there shall be taken even that 
little which he hath.” The way 
to acquire more strength is to 
employ to the utmost all of the 
qualities of mind, of character 
and personality which you pos- 
sess. Never resort to weakness, 
deceit, deception or trickery. 
Never believe that your guilt 
will not be discovered. If you 
employ trickery or deceit, it may 
be that neither the judge on the 
bench or your opponent at the 


COMMENT 


counsel table will discover your 
guilt, but your guilt will be dis- 
covered by a man of utmost im- 
portance to you—yourself. You 
will know your guilt and when 
you discover yourself doing 
something that is wrong, you 
will pay the penalty. You will 
forfeit your own self-respect. 
Throughout all of life you will 
have to live in your own com- 
pany, and no lawyer is fit com- 
pany for himself when he has 
lost his self-respect. 

Justice Oliver Wendell Holmes 
wrote: “Pleasures do not make 
happiness and the root at once 
of joy and beauty is to put out 
all of one’s powers to a great 
end—to hammer out as compact 
and solid a piece of work as one 
can, to try to make it first-rate, 
and to leave it unadvertised.” I 
express the sincere hope that 
those of you who enter upon the 
practice of the law will find here 
in the profession the happiness 
which every human being seeks. 
I hope that the practice of law 
will operate as a magnet and 
draw from you your utmost 
strength—of mind, of character 
and of personality. It is in the 
performance of work which ex- 
acts the best that we have that 
we find the joy and beauty which 
constitute true happiness. 


Character 


Good character rests on what you have done, not what 


you say you are going to do. ; 
It rests on a specie basis. 


a fulfilment, not a promise. 


Good character rests upon 
Into 


that grand edifice that you call character goes every good 


and splendid deed of your life—Robert G. Ingersoll 
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Early Admission to Practice 
By WILLIAM M. MILLS, JR. 


of the Topeka, Kansas, Bar 


Extracted from Kansas Judicial Council Bulletin, 
December, 1948 


\ E KNOW many fine lawyers who were admitted to practice upon 
motion. I have inquired of several of the older lawyers and 
find they have many stories of admission to the bar in early days. 
These storytellers have excellent general reputations for truthful- 
ness, however time has an odd way of magnifying and embellish- 


ing stories such as these. I’m not going to ruin a good story by 
, putting it in print, ask the old-timers yourselves. I am, however, 
, going to incorporate an on-the-scene report of admission upon mo- 
; tion. This report is in the form of a poem written by Eugene 
; Ware, early Fort Scott attorney and uncrowned poet laureate of 
> Kansas. Mr. Ware is best known by his pen name, “Ironquill.” 

I AN AGREED STATEMENT OF FACTS 

t As to the Admission of Mr. Hic Jones to the 

e Paint Creek Bar, Kansas 

e ' By Ironquill 

, Jones was young and unassuming, Sheriff Grabb then showed the par- 
: but the shrewd observer saw ty to the “ante”-room—up-stairs, 
ij Something that appeared abnormal Where a table stacked with gun- 
| in the structure of his jaw. wads had been checkmated with 
t When the court convened, old chairs. : . 

r Snipe-em, with a voice like a It was four o’clock precisely; Spot- 
e guitar, “em gently turned the key, 

c- Offered Jones’s application for ad- Saying, “Frauds, I'll act as bank- 
it mission to the bar. er—waltz your ducats up to me. 
h Then the court looked wise and 


} 
| 
| 









owly, and in slow, judicial tones 

Ordered Snipe-’em, Brown, and 
Spot-’em first to analyze young 
Jones; 

Saying, “Gentlemen, be thorough; 
at the opening of the court 

We will skip the motion docket, and 
consider your report.” 


The analysis proceeded up to twelve 
or thereabout, 

When the stock of ardent spirits 
unexpectedly gave out. 

Spot-’em wrote a note to Julius, 
saying, “Julius, if you please, 
Send us up a red-hot lunch for 
four; we’re raking down for 

threes.” 
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And an order for frumenti and 
cigars was sent by Brown, 

Drawn on Thomas, of the “Wilder,” 
chief nose-artist of the town. 


The committee stopped for supper, 
readjusted all their loans, 

And continued with fresh vigor 
their researches for young Jones. 

Just about this time, “the district 
clerk of the aforesaid court” 

By some unknown coincidence 
dropped in to see the sport. 


Having hefted the frumenti, he did 
cheerfully reply 

To their bland interrogations in re- 
gard to “chicken-pie.” 

Unpaid fees in Spot-’em’s cow case 
were discounted then by Brown, 
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“It’s amazing how much more a witness co-operates 
in that thing!” 
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Which the clerk took out in gun- 
wads, most of which young Jones 
raked down. 


At the hour of three precisely, after 
four successful raids, 

Spot-’em raked down Snipe-’em’s 
shirt studs on a hand composed 
of spades; 

Snipe-’em took a dose of tonic and 
reluctantly resigned, 

While the clerk, with sad bravado, 
went a collar-button blind. 


Hour by hour the game continued; 
Jones came in on every draw, 
But no syllable proceeded from that 

strange, abnormal jaw. 


On a bench snoozed Snipe-’em, sad- 
ly, in the corner of the room, 
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While the smoked-up coal-oil chim- 
ney cast a deep, sepulchral gloom; 

And at times his troubled slumber- 
ing evoked unconscious moans, 

As if saying, “It is difficult—this 
analyzing Jones.” 


At last the time at which the court 
should reassemble came; 

It did not seem to influence the 
progress of the game; 

They had not yet made up their 
minds concerning their report. 
And here we leave them briefly 
while we look in on the court. 


Hereupon came Brown and Spot- 
’em, Jones and Snipe-’em in the 
rear, 

Arm in arm, each with his necktie 
dangling down below his ear; 

Each one made a short, spasmodic 
pull upon his rumpled vest, 

And, fronting up before the judge, 
the whole platoon right-dressed. 


“Hic—your honor,” said old Snipe- 
’em with a voice diffused, yet 
sweet, 

“Hic—we’ve ma’ der ’zamination 
mor’ n’er usual complete; 

We’ve jus’ gone—hic—thro’ er 
can’date; ’s proficiency is fair.” 

“Hic—you bet,” said Brown, who 
eyed the court with mild and 
fishy glare. 


“Went ri’ through—hic—Jones,” 
said Snipe-’em; “he z’all ri’—hic 
—on ’er law; 

He can draw ’er chattel mortgage— 
or three aces ever’ draw; 

°Z, got all Spot-’em’s tex’-books and 
reports; mine, too—hic—hain’t 
he, Brown? 

Young—hic—Jones has got ’er 
principal law lib’ry now in town. 





7, got ’er daisy moral character— 
Jones squarer ’an a string; 
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Raised old Spot-’em seventeen dol- 
lars, an’ he didn’t have a thing; 
’"Z by all means admit—hic—Jones 
’er bar; ’ose book mus’ stay in 

town; 

Hic—old Spot’s too full for utter- 
ance.” “Zas so,” responded 
Brown. 

“Clerk, swear Hic Jones,” old pro 
tem. said, in language gruff and 
quick. 

(The court supposed that Jones’s 
antecedent name was “Hic.’’) 

Then the clerk said somewhat 
vaguely, “You do swear—hic— 
from ’is date, 

You will solem’ny support ’er conis- 
tution of ’er State; 

Be ’er lawyer of ’er bar from ’is 
date—hic—forthly hence. 

(Hold up ’er han’)—all ri’—hic— 
bob—so help you—fifty cents.” 
Then the judge gave Jones a 
chromo; Jones received it with 

delight, 

And the whole platoon meandered, 
with a right flank—hic—file 
right. 





So delighted was a juror that the 
shingle-nail was bust 

That did duty as a button where 
the juror’s jeans were trussed; 

But the cardiac formation of young 
Smith was turned to stone— 

Ah! how lurid Jones’s future, and 
how dismal was his own! 


Years have passed, and Smith and 
Spot-’em have exuded from the 
State; 

Brown and Soak-’em work for 
Findley, in the coal bank, lifting 
slate; 

Snipe-’em got in debt to every one, 
but Snipe-’em never frets— 

They made him go to Congress so 

that he could pay his debts. 
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Jones is everywhere considered as On “Proceedings in Tribunals of 
a bright, peculiar star; Penultimate Conjecture”; 
He’s got one case they say will And this very able thesis, though 


make his fortune at the bar: epitomized and short 
Ejectment for a dam-site on the li de i 

shores of Yellow Paint— a oe for - the courts 
On that boulder-drifted shore, — a 


Where the angry billows roar, - 
And the women loudly snore, Let us hope that Jones’s future, so 


whether they’re asleep or ain’t. auspiciously begun, 
May, like Snipe-’em’s outlawed due- 
He has written and delivers an ex- bills, have sufficient time to run. 


ceeding fine lecture 


Not all applicants to the bar got by as easily as Hic Jones. Chief 
Justice Dawson, who was admitted at Wakeeney in 1898, relates 
this case of refusal. 

Just before the turn of the century the son of a rancher, living 
near Wakeeney, was convicted of stealing a calf. The son spent 
considerable time in jail and to while away the hours he took up 
the study of law. After he was released from jail he continued his 
arduous pursuit of learning and finally persuaded a practicing at- 
torney to move the court for his admission to the bar. The motion 
was promptly denied by the district judge. 

Following the next election a new judge took the bench. No 
sooner had he assumed his office than our hero appeared before him 
with a motion for a nune pro tune order setting aside the denial of 
the former judge and ordering the applicant’s admission. The new 
judge was not acquainted with the rancher’s son and he granted 
the order. 

Whereupon the local bar descended upon the new judge, con- 
vinced him that he had been “hornswoggled” and the nune pro tune 
order was set aside. 

I am glad to report that there is a happy ending to the story. Our 
applicant gave up his legal ambitions and became “the best damned 
blacksmith in the county.” In fact he had considerably more spend- 
ing money than most of the members of the bar. 





The Fiduciary Record of Lawyers 


Though holding larger trusts than all other vocations 
combined, and without security, the record of the profes- 
sion in its fiduciary relations is of unexampled purity. 
—Chauncey M. Depew 








By ALICE M. 


10 MUCH is said and written 
\) on the requisites of a good 
legal secretary, that the mem- 
bers of the San Francisco Legal 
Secretaries Association got to- 
gether at their last dinner meet- 
ing and discussed another vital 
question, what constitutes a 
good “boss.” 

All members agreed that office 
manners were just as important 
for the boss as his lowly secre- 
tary. Certainly if a girl has the 
qualifications and ability to be 
a good legal secretary she is de- 
serving of the same office man- 
ners in return from the boss. 
All the books on charm, on office 
manners, good grooming, tele- 
phone etiquette, importance of 
being on time, and ability to get 
along with people, generally ap- 
plied to secretaries, might very 
well apply to the “boss” too. 
Why is it that executives expect 
their secretaries to set the 
standards for others on the 
staff, but give so little thought 
to their own manners? 

It is always up to the secre- 
tary to greet the boss with a 
cheery “Good Morning.” How 
about the boss doing likewise? 
Maybe this would even the tem- 
perature a little more. She ar- 
ranges the mail, places the list 
of his engagements where it will 
be obvious but not threaten, 
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Blue Print of a Good Boss 
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finds the misplaced document or 
the lost book, shields him from 
importunate telephone calls, 
answers each caller with nicely 
adjusted firmness, turns away 
chronic pests summarily, ex- 
plains to others that he is busily 
engaged and gently intimates 
that perhaps they might be will- 
ing to return another time. Is 
all this not worth a touch of the 
boss’s sense of humor, and ac- 
ceptance of her failure to com- 
pletely succeed in everything, 
with a measure of understand- 
ing, so that she too may derive 
personal satisfaction from the 
work that both participate in? 
Is this not her due? 

At the end of the day’s work 
the “good secretary” wishes him 
a pleasant evening, reminds him 
of remembrances for the wife 
that during the busily engaged 
day he has forgotten; therefore 
sparing him reproaches. Well, 
would it not be comparable for 
the “boss” to show his appre- 
ciation for the many extras she 
has performed during the day; 
not so much with a mere per- 
functory “thank you” as with 
the expression of sincere genu- 
ine friendliness and MOST IM- 
PORTANT of all with that oc- 
casional raise in salary. Yes, 
this so-called “mental wage” 
may be all right to compensate 
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the few, but for the gal worth 
her salt, the old-time “material 
wage” will accomplish more. 
Much more. 

Bosses have their bad days, 
and seem to think they can take 
it out on the secretary. This 
she should accept without a 
word. But suppose on one of 
her infrequent bad days, the 
legal secretary “worker of mir- 
acles” fails to attend to some 
matter that required immediate 
attention, cannot locate the file 
or put her hand on that “certain 
letter,” telephone calls irritate 
her, et cetera. Would it not be 
wiser and far more kind, for the 
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boss to take notice and say, 
“Miss Blue, you look a little 
tired why don’t you take 
the rest of the afternoon off.” 
Sooo, a few important letters 
have to wait until the morrow to 
be dictated, and he has to set the 
date up to see one of his clients, 
is that not more human? She 
will have, no doubt, reproached 
herself for whatever irritations 
she had the previous day any- 
how, and more than make up for 
the hour-or-so that she took off. 
Yes, Boss, your secretary is 
human, not a machine 
just as she would like you to be, 
too. 


Character, 


When Prometheus was chained to the rock, it was a vul- 
ture and not an eagle that struck him.—Alfred P. Thom 


The Lawyer’s Version of the 119th Psalm 


Happy is the lawyer that is upright in his conduct, 
And follows the Ethics of his Profession 

Happy is the lawyer that keeps His Commandments, 
And seeks Justice with his whole heart. 

Yea, he will do no unrighteousness 


And always walk in His way. 


Honor and Equity, each hath its precepts, 
Which should be faithfully observed. 

Oh, that our actions be guided by wisdom, 
And our dealings by proper aims. 


Then shall we be honored. 


When our deeds accord with our high office, 

Clients will praise our uprighiness. 

When we counsel with Reason and with Truth, 

And advise obedience to the Statutes and Ordinances, 
Then will we be worthy of our heritage. 





Contributor: Louis Lande 
Washington, D. C. 
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The Vindicated Verdict | 


by 


AXEL P. JOHNSON 
of the Reno (Nevada) Bar 


ROM the appearance of his 

clothes, shoes and the far- 
away look, I judged my visitor 
had just emerged from an insti- 
tution. The old man spoke first. 

“T just served a life sentence,” 
he began. “I was paroled last 
week. Another lifer asked me 
to see you about getting a patent 
for him.” 

“What were you sent up for,” 
I queried. 

“Well, it was for something I 
didn’t do. I was unlawfully con- 
victed of murder.” 

“How come?” I countered, so 
interested I had forgotten to ask 
his name. 


“Well, to make the story 
short, me and my wife and two 
children were living in Kansas 
about thirty years ago. My 
brother-in-law had moved to 
eastern Colorado and taken up a 
homestead. They wanted more 
settlers, and so offered us a 
quarter of a section free if we 
would come and live there. We 
moved to Colorado and got the 
land. In a few years we had the 
best looking farm in the coun- 
try. My brother-in-law and the 
other people around were jeal- 


One day my 
brother-in-law invited me over. 
He demanded pay for the land. 
In the quarrel that followed, he 
reached up on the wall for an 


ous, I guess. 


old Springfield rifle. I tried to 
grab it from him. The gun went 
off. He was killed. 

“My trial was before a jury 
of people who didn’t like us be- 
cause we were doing better than 
most and they always said we 
were too high hat. And be- 
sides, the only lawyer in the 
country was a young fellow just 
out of law school. My case was 
the first one he had ever had. I 
didn’t get a fair trial. I was 
sentenced to be hanged, but the 
governor commuted the sen- 
tence to life. My wife use to 
write but then she lost her mind 
over this trouble and had to be 
sent away. My two daughters 
grew up and got married. I 
don’t know where they are now. 
I’m an old man now and have no 
friends. It was a great wrong 
the state did to me.” 

There was little I could say, 
but ventured one more query. 

“Do you remember the name 
of the lawyer who defended 
you?” 
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“Oh sure, his name was Ben- 
jamin Hilliard.” 

“Why,” I replied, “‘he is one of 
the justices of the Colorado Su- 
preme Court now.” 

“Yes, I know. I read that in 
the papers.” 

A few years later by chance, 
I met my friend Justice Hilliard 
(now Chief Justice) in a west- 
ern city while on vacation. 

“Judge,” I asked, “do you re- 
member the first case you ever 
had?” 













COMMENT 


“Yes,” he said reflectively, “it 
was a murder case in the dry 
lands of eastern Colorado.” 

I then related the alleged mis- 
carriage of justice related by my 
visitor. The Judge listened at- 
tentively. 

“I remember the case well,” 
he said. “Everything he told 
you was true except for one 
thing.” 

“And that?” 

“The deceased was shot in the 
back.” 


Young Lawyer’s Alphabet 
By Helen C. Nahstoll, Portland, Oregon 


A’s for Acquittal. My client’s a saint. 
B is for Brief, which certainly ain’t. 
C is for Crime, if it only would pay. 
D’s for Divorces—on them we make hay. 


E is for Evidence. 


Its lack we deplore. 


F is for Fees, of which we need more. : 
G is for Grounds—May they always suffice. 


H—for His Honor. 
I’s for Intestate. 


Don’t bow more than twice. 
WILL they never learn? 


J is for Jury, for whose favor I yearn. 

K is for Knowledge, all legal, you’ve bought. 

L is for Law Books, which you need quite a lot. 
M is for Mandamus which needs to be WRIT. 
N is for Negligence and your client’s it. 

O is for Order, Will of the Court. 

P is for Perjury—on the truth to be short. 

Q is for Quit Claim. Yes, InDEED. 


R is for Replevin. 
S is for Sue. 
T is for Taxes. 


“Time” buyers take heed. 
Our pet indoor sport. 

Long form or short? 
U’s for Unpremeditated. 


Make mine manslaughter. 


V is for Venire which tells you you oughter. 
W is for Witnesses, though they seldom have “wit.” 


X is for X-ecutor. 
Y is for Yield. 
Z is for Zero. 





Nice work. Can you get it? 
Much too low, I have learned. 
What I’ve often earned. 
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